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nPE4roBOP 4PyroM n34AH>y. 

IIpBO HSAaae OBor flfiAS, y 1871 ro/i,. HCiipn- 
;f>eHO je öviÄO nocAe xpa fo^HHe. H r. MHHHCTap 
npOCBGTe H UpKBGHHX flfiÄB,j HapoAHO je joiH 1874 
roAHHe, flfi ce npeniTaMna, h aKO je noxpede, ^a 
ra 3a APyro H3AaH>e npepa^HM. MeHH je aae, niTO 
MH je AOcaAa, 36or ^h^hhx a h Hamex onmTHX 
HeopHJiHKa HeMoryliHO (5h^o, Aa niTO npe ropaeM 
no3HBy OAroBopHM, h caAa, KaA obo APyro H3Aafte 
H3^a3H, CMaTpaM, Aa caM ce jeAHe Be^HKC aY^k- 

HOCTH OCAOÖOAHO. 

Bell npeMa noiieHyToj oko^ihocth, niTo je npBO 
H3AaH>e TaKO (5p30 pa3npoAaTO, Aaje ce 3aKAy- 
HHTH, OA KOJiHKe je BaaHOCTH npeAMCT KOJH je y 
OBOM A^-^y o(5janiH>eH. Ja liy ce 3a cperaa CMa- 
Tpara, aKO y hokojihko AonpHHeceM, Aa ce name 
3aK0H0AaBCTB0 no obom npeAMCxy do^be h chctc- 
MaTHHKHJe ypcAH h aKO HaniTa APyro, a oho (Jap, 
Aa ce Beh jcahom saKOHOAaBHO pemeBe oa 28 
Hob. 1859 npenHa^H. Thmo 6h ce y bc^hko OjiaK- 
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VI 

msLAO cyACKHM H HSBpniHHM B^acTHMa, jep ÖH ce 
MHora 3an.ieTH 3a BpeMena, Öpae h jiaKrae pac- 
npaBH^H. y eKOHOMHOM norjieAy nHTaiBe obo HMa 
HaJBHffle BpeAHOCTH, jep saKOHOAaßau Tpeöa ko- 
;iHKO je BHme MoryliHO, a^ jeniie ysHMa y saniTH- 
TH, H fljSL npeAyiipel)yje CBHMa cpeACTBHMa, flfi, ce 
H OHH nopeA JioniHX AY^HHKa ne ynponaraliyjy. 



2 Jyna 1879 roA- 
y BeorpaAy. 



"Bop. naB^LOBnk. 



Iloc/ie o6jamH>eH>a one onmTe oaBe o yroBo- 
pHMa y rpaljaHC. saKOHHKy, AP^^ao caM sa npa- 
poAHO, A^ npel)eM oAMa Ha ^^acTL Tpetiy" rpal^. 
saKOHHKa, FAe ce TaKotje y onmxe roBopH, o npa- 

BHMa .IHHHHM H CTBapHHM. TaKBHM peAOM OÖjaUllBeH 

rpal^an. saKOHHK, mhc^ho caM, a^ lie y MHoroMe 
o^aKmaTH npaBHHUHMä TpyA, KaA a<^UH0Jö npeljy 
Ha -cneitHJajiHe yroBope, Obac hhjc MecTo, a^ ce 
ynymTaM y KpHTHKOBafte CHCTCMe KOAH^HKOBafta 
Hamer saKOHOAaBita, Kojy, npa o6jamH>eH>y rpatj. 
saKOHHKa HHcaM Morao hh c.i>eAOBaTH. Ha c Tora 
HHcaM ce HH AP^SrO peAa, kojh je oh ycBOJHo. 
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I 

y OBOM flfiA^ H3/ia3H CEMO o(5jafflH>eEbe r.iaBe I, 
OA ^lacTH IIP^. Üpe^MeT je HCTHHa Ma^H, a^H y 
H>era yTHqy toko aan^ieieHa h TeniKa nBTaH>a, a^ 
CO He Tpeöa ^yAHTH, samTO je iioc^ae Mor noc^e/i,- 
aer flßAa Mopa^o iipoTeKn CKopo flfie roAHHe, na 
Aa H3Ml)y oÖjaraibeHa caMO hokojiuko naparpa^a. 
Ha npBH nor>ieA Hsr^eAa, Aa ohh ne npecTaB^ajy 
Be^iHKC TemKotie, a^n cana KpaTKocT H>HX0Ba h 
MHore npasHHHe quae Taj npeA^rer BeoMa nearoA- 
HHM 3a JiaKO o6jaiuH>eH>e h 6p30 CBaTaae, — Kao 
niTO Ke ce h caMH 'iHTaouH o tomo yBepHTH. 

24 AnpH^a 1871 roA- 
y BeorpaAy. 

"Bop. üaBjlOBEiL. 
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JEMCTBY. 



nPHCTyn. 



1. HeMa cyMfte^ 4a je nornyHO HSBpmeBe csaKor 
yroBop« MaBHa ^eA yroBopa^HMa. Bea Tor H3MeAHor 
HAH BepoBaxHor pesy^Taia , ne 6h ce nyniTajiH hh y 
nperoBope. JbyA^ yroBapajy 4aKAe caMO 0H4a, Ka4 ce- 
c ochobÖm Mory Ha4aTH, 4a he aHxoBe ysajaMne 06- 
BesHOCTH HSBpraeHe 6hth. Hna^e, r4e Tora HeMa, h r4e 
Ay4e yaajaMHO noBepeae ne 6h 36ah»hjio, 4a y h>hxo- 
BOM onmieM HHTepecy yroBapajy, yroBopn 6h hah no 
cBe o6ycTaBAeHH 6h;ih, hah 6h nacTajio cTaae, KOJe 6h 
Bpao Ma^o npaBHOM h^h saRonoM 04rOBapajio. A^h c 
Tora, mxo nan ko ne y;iHBa noBepeae, h^h HaM je 
nocBe HenosHaT, sap laKBO jini^e 4a 6y4e ancoayTHO 
HCKAy^eHo 04 CBaKor yroBopa? He. Be86e4H0CT hah 
rapaHTHJy, Kojy naM TaKBO JiHi^e ne 4aje, MOate nan 
je KO 4pyrH na MecTO H>eroBO 4aTH, kojh npBHaBajyliH 
ra M0»4a 6ojbe, hau h3 Ma KaKBe 4pyre no6y4e, npn- 
cxaje 4a ce Mecxo H>era o6BeaLe, — 4a sa a^ra jeM^H. 

2. Ho TOMe, caMa MoryiiHOCT, 4a ce neKO npaBO 
HeHSBpmeaeM yroBopa MO»e noBpe4HTH, 4aje noB04a, 

OBJAIDH>. rPA-B. 3AK.: O JEMCTBV i 



Digitized by 



Google 



/ 



4a ce TpaatH oöeaöe^efhe uctot, t. j. ^a ce HpHÖase 
cpeTCTBa, KojuMa 6h ce OTKAOHH^a KaKBa 6y4yka no- 
Bpe^a, HAH aKO je TaKOBa Beh HacTynH^a^ Aa ce npaBHO 
ciaae Jiaio noBpaiHTH h oöhobhth Moase. 06e36el|yjylia 
cpeTCTBa Tpaate ce h saBHce y HeKOA^KO ofl, Bojbe oÖBesa- 
Hora^ 4a oÖBeae H>eroBe H3BpniH ; no HeKa^ ce Tpa^e h 
c Tora^ mTO oÖBesaHH nena aoboj>ho HMaH»a^ h;ih HMa 
KaKBe Apyre npenpeKe, Koja cneia H3BpmeH»y yroBopa, 
— Ha noc^eiKy ipaaie ce, pa^n ^aKuier ^OKasa u paAH 
cnrypHHJe HaBpniHOCTH OHora, mio je y yrOBopy yxBplieHO. 

3. y o6e36el|yjylia cpeicTsa KOJa saBHce oa BOAe 
oÖBeaanora AO^ase uacna peu , h safuieToa. Y h>hx ce 
Moate y neKOAHKO yßpojain h Kauapa, oAycTanum Kao 
H CBaKH yroBOpoM npe^BHlieHH Kaaneuu ycÄoe^ jep cy 
TaKBe npnpoAe, 4a Mory no4ejcTBOBaTH na BO&y oÖbc- 
3aHora. ^acna peq npH yroBopy HMa caMO Mopa^HH 
3HaHaj ; saK^eiBa ce nojaB&yje BHme Kao 40Ka3H0 cpei- 
CTBO npH cy4CK0M nocTynKy, aAH nna^e ne 4aje yro- 
Bopy HHKaKBy ja^y cnary, ochm ohc, Kojy 6h h 6e3 
saKACTBe HMao. 

Mopa.AHe 6e36e4HOCTH 4aKAe ne HMajyhn HHKaKBy 
npaBHy Bpe4H0CTj, HHcy momc hh 3a40B0jbHTH ^OBepHo^e. 
Ohh cy noHCAH xpaatHiH 4pyre 6e36e4H0CTH: äuhhc 
(jeMi;e) h CTsapue (nenoKpeTHy h noRpeiHy saAory). 
niTO ce THqe npBHx^ na 4a cy joni cxapn PnMAaHH 
Ka3aAH : plus est cautionis in re^ quam in persona"), — 
nnaK bh4hmo, 4a ce ^nqfie saAore h AaH 4afianiH>H 
Bp^o necTO ynoTpe6AaBajy. OcTaBjbajyhH Ha cipany rpa- 
^ancKa 4eAa, 3a CBpmaBaH>e kojhx jcmi^h HMajy 3HaTHy 

a.) Bnuie 6e36eAHOCTB Aaje CTsap nero Anne. 
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y^iory;, h npeaaseliH na AQAa, TproBHHCKe npHpo^e, mo- 
»eMO c noysAaaen tbpahth^ /la ce ae^eb ßesßeAHOCTH 
y TproBHHCKHM 04H0CHMa CKopo HCKJbyHHBO ynOTpeÖ^yjy 
H Aa cy y SHaTHOj Mepn ^onpHneAe, le je ce TproBana y 
AanamaeM Beny pasBHJia fl,o HeBepoBaxHHx pesy^xaia. 
5 4. OBaj BaacaH a^o rpa^. npaBa (jiHHHe ßesßeAHo- 
CTH HAH saJiore; jeMCTBo; jeM^H) ÖnLe HCKjbyqHBH 
npeAMCT HByqaBaaa, kojhm he ce obo a^ao ÖaBHTH. 3a 
one npaBHHKe, kojh cy pa^H^ 4a y OBaj npeAMei Ay6A>e 
npoHHKHy;, HSAoatHheMO y KpaiKO hctophckh pasBHTaK 
jIhhhhx ÖeaÖeAHOCTH y pHMC. npaBy, c Tora, niTO cy 
cRopp CBa H>eroBa naneaa npem^ia y HOBHJa BaKOHO^aB- 
CTBa^ ca HesHaTHHM HSMesaMa. 

5. KoA PHMAana, jeMCTBO ce Bpao qecTO ynoxpeö- 
AaBaao. — y noqeiKy je hoch^io HMe sponsio, jep ce 
uoTAO AaTH ys jeAHHH yroBop, SBaHH cTHnyAai;HJa, t. j. 
yroBop HCKAy^HBo phmckh, kojh je nocTajao^ KaA je 
Hspe^ena ^opMyjia: spondes ne? Spondeo. (OßebaBaui 
AH? OßebaBaM). — Onaj, kojh ce ys KaKaB yroBop 
XTeo oÖBeaaTÄ Kao jeMa^ (Sponsor) 6ho je nHian obhm 
peqMa: idem dari spondes (oßebaBam -ih to hcto aäth)? 
H OH je OAroBapao: spondeo. — OÖBesHOCT sponsor-a 
ÖH^a je qncTO AumLB,, h hhjo npe^asH^ia na aeroBe 
nacjieAHHKe. — ^oi^HHJe , aä 6h ce ynoipeöa joMcyBa 
pacnpocTpaa h na cipani^e, PHMjbaHH cy ycTaEOBHJiH 
fide promissio, Koja je HMa.aa ncia A^jCTBa Kao h 
sponsio 3a CBaKor OHor, kojh 6h OAOßpaBajyhn OAro- 
Bop Aao na nniaae : idem fide promittis ? — Hb Ha- 
pei^eaa saKona AnyaejoBor, kojh je nsAan Ha AßecTa 
roAHHa npe Xpncxa, bhah ce, Aa KaA nna Bnme sponsor^s 
H^iH fidepromissores npn jeAHOj o6Be3HOCTH, na jeAan 
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ftHx njiaTH BHine Hero raio ^hhh aeroB aöo y 06- 
iHOCTH, 4a je Morao 04 ociajiMx saxTeBaiH onaj 
inraaK, TpaasÖHHOM pro socio. — Ha Aecei ro^HHa 
^HHJe, no 3aK0Hy ^ypnjeBOM, kojh ce 04HOCHO caMO 

HiaJiHJy, MorJio ce saxieBaiH, 4a CBaKH spo^isor 

H fidejussor, n^aTH cano cboj 490; ochm Tora; 

tjaae jeMCTBa orpaHnneno je 6hao cano na 4Be 

IHHe. 

6. Ho BpeMCHy, Ka4 cy ce 4pyniTBeHH HHTepecH 

leAll MHO^RQTH npHp04HHM paSBHheM CaMe I](HBHAH3a- 

je, yBH4HJia ce noipeöa^ Aa ce yKJione CMCTEbe^ KOJe 
sponsio H fidepromissio ciaBjbaJie na uyi CA0604H 
[CTBOBaEba. H 0H4a saBCAy PnMjbaHH fidejussio, bh4 
[CTBOBaaa MHoro inepH 04 npe4H4ytHX, y tomc, üito 
je 6ho orpaHH^eH cano na H36ecHy Kjiacy oÖbcsho- 
I; HO Ha npoTHB npHMeaHBao ce na cbc 6e3 pasAHKe; 
HTO ce cMaipado, 4a oÖBesnocTH, KOJe HCTHHy h3 jen- 
)a Mory npejiasHTH h na jcMHCBe Hac^e4HHRe^ h hlto 
Morjie TpajaTH xaKO 4yro, Kao h cana rjiaBHa 06- 
iHOCT, KOJe HSBpniHOCT, jcMCTBO je HMaAO 3a ufijb 4a 
536e4H. — HcTHHa, 4a ce ne Moase la^HO onpe4eJiHTH 
me, Ka4 je nocxa^a fidejussio^ aJiH je H3BecH0, 4a 
nocTOJaJia 3a BpcMe K0H3yAa CyJie. To ce MO»e no- 

540qHTH 3aK0H0M KopHeAHJCBHM, HO KOMe Ce HHJC 

jBOAaBaao, 4a je4H0 hcto ahi^c, hctc ro4HHe h hctom 
aepMOi^y MO»e jaM^HTH 3a BMrae 04 20.000 ceciepi^a. 
aj HOBH BH4 jcMCTBOBaEba, npHMH ce xaRO, 4a ce na 
)po 3aTHM 3a6opaBHJio Ha sponsio h fidepromissio. — 
H nociaHKy CBOMe, fid^ussio Bpe4HJia je tck 0H4a, 
l 6h jeifai^ 4ao 04o6paBajyliH 04roBop^ na nniaae: 
m fide tua esse jubes? Ajih Hy»HOCT ose <&opMyAe 
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Ha CKopo Hin^esHe^ h cBaBH je Bao fidejussoi' o^roBa- 
paOy aKO ce na KaKBOJ HciipaBH Kao laRaB oÖBesao 
(Jnsti^ De fidej,, §. 8). 

7. Ho pHMC, npaBy, jeMa^ (fidejussor), kojh 6h 
HAaiHO noBepHOi^y, HHJe Morao c hjahm npaßOM, Kao 
^anac B04 nac, saysern necTO noBepHoneBo^ ca CBHMa 
H>eroBHM npaBHMa^ Boja cy Hcn^axoM npecxajia. Oh je 
npoTHB Ay»HHBa HMao actio mandati contraria^ a to 
je 6HAa ipasÖHHa "iHcio wOLH^Ha, na cAe^CTBeHO, nnje 
Ky "iecTO HH AABa^a aobojlho ÖesÖe^HOCTH. ^a 6h oboj 
HearoAH homomh, phmcbh cy npaBHHi^H napeAHAH, Aa 
HOBepHJiai^ ßy^e oÖBesan, y TpenyTKy Ea^ ra HcnAaLyje 
jeMa^, 4a My ycTynn, aso oh to saxie, CBa npaBa^ 
TpasÖHHe h XHuoTeKe, KOJe cy ys rjiaBHy oÖbcshoct 
nocTOJa^e. — Abo noBepnjiai^ ne 6h upHciao, ^a to 
yHHHH, HAH BaA 6h My HCMOryte 6hao, a» Taj npenoc 



') Peq atstio y pniio. npasy, niia BBme SHaqaja : 1-bo y npaeoii b 
.npHpoAHOM CMBC4y (oA agere AejcTBOBaTB» paABTs) aeaMB o6pahaB>e» 
B4B AQAQ caMor o6pahaH>a na BAacT, y toj nej>H, Aa ce xaRBo npaso 
npanoaua u4B oap^kb ; He pas^BKyjyhB, Aa jih oe ABne, Koje BSAasH 
npeA BAacT nojaBAyje Kao TyiSBjaii bah 6paHHAau, — npeiiAa o6b- 
qHo Kao TymBAaK. — 2-ro Aotio oe yssua Aa SHa^B, He caiio aoag, 
Hero npaBo Aa ce to Ae.io Mome mbhhth» t. j. npaso, Aa ce ko uoxce 
Ha BAacT o6paTBTH. — 3-he Ha nocAOTRy, actio ne sBaMB bb abao, 
HB npaBo, Aa ce to acao ^bha, Hero cpoTCTBO, Koje ce Aaje, bah 
^opua RojoH ce CAyxtHMO, Aa Haine npaso ocTsapBMo. — H TaRo no 
SHanajy cboh, actio je y npBOM cMBOAy a e 4 o, y ApyroM n p a b o, 
a y Tpelieii cpcTCTBo bab ♦ o p m a. (To je niTo uh Aanac soBe- 
Mo Tpaac6BHa, Ty»c6a» Tpascöeno bab Tyffi6eHo npaBo)* 

KaA ce AaKAO Käme (Kao rope), Aa neKo Hva actio mandati (di- 
recta), to sna^B, Tpa»6eHo npano, Roje HMa BAacTOAaBan, Aa mTo 
no yroBopy nyHOMohBJa bhito; — actio mandati contraria ^aR Aaj0 
ce nynoHohHBKy npoTBB BAacTOAaBua, aa oho» mTo 6h no nyHOMo- 
hBJy Morao oa H>era Tpa»BTB. 



Digitized by 



Google 



i3BpmiJ, jeiiai; ce Morao omoÖoahth njiatiaH>a, OAÖHJa- 
yhH ra HsyseheM cedendarum actionum. 

8. Je^aH HyBeHH cenaTyc-KOHcyAT BeAejanoB^ kojh 
je H34aH no4 ii^apeM K^ay^HJeM, saöpa&HBao je ssenaMa^ 
i,a 3a Tyi^c AyroBe Mory jeMHHTH hjih caH3B0JiHTH xhiio- 
eny. Ajih joniT npe Tora, pa3HH eAHKin, 3a6paH»HBaAH 
y HM, A^ jeMHe sa EbHxoBe MyateBe ; jep ce laKBO jeii- 
TBO y PflMy CMaipaAO^ Kao npoTHßHo ^ocTOjaHciBy m 
jiacTH MyateBAeBoj. Ho obomc ^hhh ce^ Kao 4a je 
enaTyc-KOHcyAT Be^ejaHOB HMao 3a i^ejb, Aa ciane 
[a nyi pa3y34aHiJM npaBHMa, KOJe cy ^enaMa ^aBaJie 
jio6o4y, H H3BAaHHjie Hx HcnoA cxape anxoBe saBHCHO- 
TH ; OH je cMaTpao, 4a je jeMCTBO sa »ene, ßpjio onacHO 
[emaite y ly^e noc^OBe, Beh no roMe, raio 6h hx 
aROBO nocpe40BaH>e y rpal^. 4eAHMa, 04BpaTHA0 04 
jiore, Kojy hm je ^p^po4a HaMenn^a. — Ho AOi^nnje 
:y npaBHHi^H nanycTHJiH noAHTHHKy MHcao noMenyTor 
ena-Tyc-KOHcyATa. Ohh cy CMaipaiH, 4a necnocoönomliy 
cencKHfte, Kojy je cenaTyc-KoncyAT CTBopno, hhiao cd 
a TO^ 4a ce »ene npe40xpaHe 04 onacHOciH, y KOje 
H ce Hepacy4H0 yBaAETH MorJie; jep 6h ce onacHOCTH 

[3 ftHXOBHX OÖBesa leK MHOrO 40I^HHJe nojaBHTH MOMe, 

, atene 6h TeniKO to momc npospeiH y TpenyTKy caMor 
roBopa. C OBor je Me4HfflTa JycTHHHJan h cMaipao 
:o6y4e, ca kojhx je noMenyTH cenaTyc-KoncyAT H34aH, 
:a je H 403bOjIho atenaMa , ocAaaajyiiH ce na EbHXOBy 
HCTpHHy, 4a Mory jeM^Hin. Aah laKO, 4a tck noc^e 
,Be ro4HHe Mory Heono30BHO noTBp4HTH oho jcmctbo 
[AH xHnoTCEy, KOJy cy cansBOAHJie. Aah hm je nnaK 
Hjio saöpaaeHO , 4a Mory jcm^hth 3a anxoBe MyatCBe- 

CMCTBO HAH XHEOTCKy, KOJy 6h OHC CaH3B0AHAe y EO- 
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pacT MyaeBjby, na nocAe jifie ro^Hne o^oßpHAe, lafeBO 
o4odpe&e HHJe Bpe^HAo; ochm aRO ce rjiaBHHM 06- 
BesHOCTHMa, KOJe cy OHe rapanTOBajie, ne 6h cane ko- 

pHCTHAe. 

9. Aeo-Öh sa RaKaB Ayr rapaHTOBa^o Bume jeMai^a^ 
OHAa je CBaKH oa bhx MOrao 6htä Tyaten sa i^eo ^yr. 
Aah noüiTO 6h noBepHAan H3a6pao je^Hor 04 h>hx, Kora 
je xieo TyaiHTH, h aEO je sa thm H36opoM CAe40Bao, Kao 
OA npHjiHKe EOA nac nperpec Ha cy4y (litis contesta- 
tio), OHAa cy ocTaAH 6hah ocAo6o]^eHH L. 28, C, De 
fidej.). — Obo je cTaae xpajajio 40 ^ap» AApHJana, eojh 
saneAe ÖMizofiejcme uoAeJie, t. j. aosboaho je cajeio^HMa, 
Aa Mory npn^AHTH ^OBepHO^a, ^a no^eAH cBOJy Tpa»- 
6HHy npoTHBy h>hx. Obo npaBHqno Hape^eae HMajio je sa 
^eA, 4a noMorne OHHMa, eojh ly^e Ayrone njiaLajy. Ohh 
cajeMi^H, EoJH 6h y Bpene npeipeca 6hjih Ao6pora ciaaa, 
OATOBapaAB cy sa one, eojh 6h npe Tora nocia^H npona- 
jiHi^e (L. 10., D.De fidej.). — Y ociaAOM, AOi^Hiaje Jycra- 
fiHJaH pemH, flfi. onaj noBepHdai;, eojh 6h fohho Aya&HHEa 
HAH jeAHor cajeima, M0»e nocAe h ocia^e Ty»HTH, AOEAe 
nornyHO ne 6y4e HSMnpen (L. 28., C, De fidej.). 

Ueocnopna je HCTHHa, Aa ÖAaroAejaBe nÖAeAe oa- 
roBapa npaBHij^n; aAH ne OAronapa hh MaAO npnpoAH 
jeMCTBa. C Tora, hito jcmctbom Eao yroBopoM, cajcMi^n 
ce npHApy»yjy o6BesHOCTH caMor AyatHHEa, a hs top 
cAeAyje, Aa y naneAy, cnaEH cajeMa^ Tpe6a a» OAronapa 
sa i^eo Ayr, Eao h caM AyatHHE, — ochm aEO y yroBopy 
He 6h 6hao npoTHBHHx Hapel^eaa. A to ce c ochobom y . 
HHCTHTyi^HJaMa Hspe^HO Ea»e: si plures sint fidejus- 
sores, quotquot erant mtmero, singuli in solido tenentur 
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)e fidej. §• 4) *). To hcto BejiH h saKOH TpetiM y 
ueKcy (De fidej.). ITo tomg, ßAaro^ejaBbe noACiie HHJe 

I y KOJIHKO AOrHIHO CJieACTBO ÖHTHHX npHHDiHna, KOJH 

La4ajy yroBopoM jeMCTaa, nero je caMO je4H0 yneK- 
aae cxporocTH thx npuHi^Hna, Koje je h3 npnspeBba 
i npaBHi^y saBeAeno. 

10. 3a Ayro Bpeiiena nosepHAai^ je nnao npaBO, 
L HenocpeAHo lyatH, hau rJiaBHor AyatHHKa, hau jeMi^a, 
I CBOJoj BOjbH, — ocHM aKo jeMai^ HHJe Hspe^Ho yro- 
pHO, AB, ftera Moate-iyatHTH leK iiocAe rAasHor Ayat- 
[Ka H aKO ra OBaj ne 6h noTnyno hbmhpho (L. 4, 5, 
I, C, De fidej. ; L. 16, § 6 ; L. 52 h 63, D., De fidej.). — 
)MeHyTO npaBO noBepHoneBO, a^ tohh KO^a xohe^ npa 
CM TOM, niTO OAroBapa npapoAH jeairtBa, nnaK je 
AO npeHHaneHO 04 JycTHHHJaHa (Novella 4, C. 1)^ 
JH noHOBHBfflH ca yMecTHHM HSMenaMa je^an ciapn 
BOH, saBeo je, mio ce y npasy 30Be ÖJicuo^ejaihe pe^a 
H 4ucKycuje, x.j. Aao je noBepaoi^y Tpaatöeno npaso 
OTHBy jeMi^a, a^a TeK OHAa, noniTO ra AyatHHK ne 

H3MHPH0, H noniTO A^Ka^e, Aa je OBora npeTxoAHO 
KHO. H y cTBapH, Mopa ce npHsnaTH, a» je npaBHHHo, 

onaj 6yAe najnpe xyateH, y HHJy je KopncT saKjby- 
H ojeMHeHH yroBop. Ho HnaK je 6hao neKHX nsyselia, 
poHHTO y KopncT AP^aBHe Kace, y kom cjiyqajy je- 
i^ ce HHJe Morao nosHBaiH na Ö-iaroAejaEbe A^cKycÄje*). 



a) Ako HMa BBiue cajenaaa, csaKH 04 k>hx, kojbko iix foa eiia, o6Be- 

3aH je co.tn4apBo 3a ^co Ayr. 
M Dali. 2—7. ^ 
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OnpeAe/ieHie jeMCTBa. 



§ 828. 

Koü ce 3a 4pyzom uo^hmhUj ouaü Mopa ^yn onoza 
ujuiTUTu OHüKo KüKO cß uo4eAmo (epi ra na Biime hh 
noBipHTeAB HH Cy^'B oÖseaaTH ne icose^ nero na rowIhbo 
ce caM^ oÖBQsao). 



11. y OBOM napel^efty HMa Ase ciBapn no ceßn 
BeoMa pasAHHHe, ho BOJe je Harn saBono^aBai^ aone- 
mao: y npBHM pe^iHMa saEpHOAaBai^ ^ Rao Aa xoiie 4a 
^a^e oupe4eMfbe jeMCXBa^ — y nocjieABHM HsrjieAa, 
Kao Aa xobe Aa roBopn o6uMy jeMCTBa. 

o6uMy roBopHbeMO Aoi^HHJe; OB^e beno ^axH 
onpeAe^eae jeMCTBa. 

JeMcreo je oöeeaa hau yzoeop, koum hcko Auue 
upucToje, 4a uoeepuouy um^aTU uau usepmu ony 06- 
eesHocT, 3a HOjy jeMHU, am je 4yoKmuH com ne umjuiifu 
UAu ne U3epum. 

OnpeAe^eBe obo noTBp^yje h can nam sasonoAa* 
Bai^. Mh peBocMO rope, Aa je saBOHOAaBaui y HaBeAenoic g 
naroBecTHO caMO onpeAe^ieBe jencTBa ; ajin ra OAMa y 
npBOJ TMnni HAyter § Aonyayje OBaKo: 
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§ 829, 

Ako ce oupe^Adno ueuapaau, Kmoeo kou smctoo Ha 
ceöe ysuMa, ou^a ce paayMdea, 4a eMal^^ 3a AyoicuuKa 
uoedpuTeAio SMcreye toho, (mo zjujmmü ujiu upaeuü 
4yofCHUK ne 6u uaütutu mozoo. (OiitAOBaTeAHO noBlpu- 
Te.11> He MOse npe enii^a Tpa^HXH, aok ce ne noRame, 

AB, FJiaBHHÖ Ay^HHR'b H1I6 MoryhaH'b nJiaXHTH), 

— JeMCTBO ce ysHMa OB^e y npaßOM hah TemaeM 
CMHCAy, T, j, osHanaBa ^H^Hy ÖesÖCAHOCT hah saAory. 
Aah y npaKTHHHOM roBopy h atHBOTy, no^ jcmctbom ce 
pasynesa necTo CBana öesÖeAHOCT Öes pasAHKe, Kojy 
AyaHHK ipeÖa'Aa Aa^e ^OBepHO^y. IIlTa.BHnie h caM 
3aB0H0AaBa^, ynoTpeßjtyje na BHme Mecia peq jcmctbo 

y OBOM fflHpeM CMHCJiy. 

12. JeMCTBO je yzoeopno, aamno hjlh cy^CKO. Yro- 
BopHO je JeMCTBO OHAa, KaA saBHCH OA BOAC yroBopana. 
SaBöHO je JeMCTBO oho^ KOJe saBOH HajiaiRe hsbcchum 
iiHi^HMa, H. np. y rpat^ancKOM nocTynKy. CyACKO je na 
üocJieTKy OHAa, KaA cyA najioKH AyaHHKy y npecyAH, 
Aa jcMCTBO AaAö. 



lIpMpoAa M KapaKTep jeMCTsa. 

13. HcBO Moaie jcMCTBOBaTH sa BaRaB Ayr no nor 
peA6u Ay»HHKa ; y tom ce c^ynajy oöpasyje Rao hcko 
nyHOMobnje asMe^y Ay»HHKa h jcMi^a. OßaRO nynoMO- 
knje Moate 6hth h upe^yTuo. A CMaTpa ce, Aa Rao TaROBO 
yBCR nocTOJH, RaA ce jeMai^ ca snafbeM Ay»HHKa, a 
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6e8 HKaKBe napeAÖe mjih npoTHBjieaa oa aeroBe cxpane 
oÖBeate sa H»era. Ha npoTHB, aKO ce jenai^ 6e3 snafta 
AyatHHKOBör oÖBeate sa/aera, OH^a ce CMaipa, Aa h3- 
Mei^y ÄMx nocTOJH Ae^OBO^CTBo') — negotiorurh gestio 
, (§§ 628 H HAytH rpa^, san.). 

14. KasaHO je (6p. 11), a* je jcmctbo OHAa, KaA 
jeMai; rapanxyje sa oÖBesHOci KaKBor TpeLer jiHi^a; no 

r TOMe jeMCTB o je cgope^ an yroBop, kojh je nyatHö BeaaH 
sa KaKBy rAaBHy oÖBesHOCT, KOja je HeTOBei;Ha Kaso 3a 
TAaBHor AyÄHHKa, laKO h sa jeima. OßAe ce MOaie npn- 
MeHHTH OHO pHMCKO HpaBHJio : sufit duo in una ohliga- 
Hone constricti^). Hah : tma eademqm res vertitur in 
obligatione, Me^y ihm, h aKO je jencTBO cnopcAan yro- 
Bop, MnaK Hflje hcto hito h oaBHa oÖBesHOci, h Moate 
ce OA H>e paSwiHKOBaiH KaEO cbojom npapoAOM laso h 
yspoKOM, ycjieA Kora je nocTajio. A to te ce bhahth, 
H3 OBora niTO cAeAyje. 

15. JcMCTBo HCKAynyje a^kac CBaKy nACJy npenoBa 
MaBHe oÖBesHocTH. TaKo na npHMcp, aKO ce yroBopn 
Aa Ilc AysHHK 6hth ocJio(5o^eH na CAyiaj, ano ce HOBa 
o6Be3a CTBopir nsMel^y nOBcpHOii^a h RaRBor xpelier AHi^a, 
OHAa je OHCBHAHO, Aa TaRaB yroBop netie Öhth jcmctbo , 
nero ca cbhm HOBa oöbcshoct, to jecT npenoB. 

16. JcMCTBO Hilta anaAorHJe ca phmcrhm yroBopoM 
constitutae pecv/niae, hito ÖHBa, RaAa ce ro o6Be»e A* 
HCHJiaTH noBepHOi^a; äjIh cc oa aera snaTHO pasAHRyje. 
Onaj , RojH cc oöbckc Aa HcoiaiH Ty^er noBepnoi^a, 
HHJe orpaHH^en Rao jenai^, Aa ce neaie 3a RanaB rjiaBnn 
Ayr. paHHJH hah caAaaa, — nero oh caM yroBapa o6- 

. «) Tropl. 17. " 

a) 06a cy aima aa je4Hy oöseaHoCT BeaaHa. 
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BesHOCT^ Koja h aKO je Besana sa BaKas npe^m&n 
AjTy HnaK ce oa H»era 6htho pas^HByje npnpo40M cbo- 
joM H AejcTBHMa, na c xora ce h cnaipa 4a Ena na- 
paBTepraaBHor 4yra, To je raEO HCTHHa, ^a ce neEO 
Morao oÖBeaaiH yroBopoM constitutae pecunias Aa Aa^e 
nLÄü luaTH noBepaoity Apyry CTBap, a He oHy, na Bojy 
ce r^aBHE AyaBHHB oÖBesao; Morao ce ^aibe oÖBesaTH 
noA xesHM ycAOBHMa, na npHMep, ab. uawih y spaiieM 
poBy. niia BHffle, a^ ce oÖBeae laBo, a» aeroBa 06- 
BesHöCT npeaiHBH ony, sßor Eoje ce oÖBeaao; jep y 
c^y^ajy BaA 6h bo o6eKao noBepnoi^y a& My n^aTH 
HSBCCHy cyMy, aBO My Ay»HHB ne npeAa y poBy neBH 
onpeAe^eHH npeAMer^ osaBO ce oöeha&e HMa^o HSBp- 

HIHTH, npH CBCM TOM, HITO 6h Ce Ay»HHB OCAO6OAHO 

Ayra, y CACA nponacTH one ciBapn, Bojyje AyroBao, — 
no TOice Mome ce c^o6oaho BasaxH a& OHaj, bojh ce 
oÖBeae yroBopoM constitvtae pectmiae HHJe npasH je- 
Mai^, jep, Bao mio bcah Kasapernc: non alienae obli- 
gationi accedity sed cdienam propriam faci^). OiByA 
ce Moae nsBecTH, Aa oh pasAHByjyliH ce oa jeMi^a, ne 
Moaie ce nosHBaiH na ö^aroAejaEbe AHCBycnje, hhth na 
ociajLa Hsyseka, na Boja 6h ce rAaBHH Ay^HHB nosBain 
Morao*). 

17, He TpeÖa CMemaxH jcmctbo c oÖBesHomty onor 
^Hi^a, BOje 3a AYa&HHBa^^ oggQ ctoju. Je p y c^yqajy 
jcMCTBa, BHAHMO jeAHy rAaBHy BaateLy oÖbcshoct, BOJy 
jeMai]( o6eliaBa^ Aft ^^ HcnynHTH^ aBo je can Ay^HHB 
He HBBpuiH; oÖBesHocT je jeni^a h riiaBHor Ay^HHBa 

a) Hnje ce ys ryl^j oöboshoct oÖBeaao, nero je oa Tyl)6 concTseHy 

(aH«my) 06Be8H0CT Ha^HBBO. 

») Tropl, 34. 
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HCTOBeina. Ajih HHJe Hcxa cisap^ Ba^ ce HeRo JHi^e 
oÖBeme, ^a sa Ay^HHRa AOÖpo ctojh. Mo^se ce acchth^ 
^a He 6yAe Maßne oÖBesHOCTH, na Kojy ce oahoch o6r 
BesHOCT OHora^ kojh Ao6ap ctojh^ Rao mio 6h 6ho na 
npHMep CAy^aj , Ra^ ce AyÄHHR sa Ror Ao6pH ctojhmo, 
jomT HHJe HH oÖBesao, a mh Mel^y thm oÖeLaBano 
HeRO AeAo OA EberoBe CTpaee. A-ih, aRO oa CTpane 
AysKHHRa nocToJH Beh RaRBa o6Be3HOCT^ sa Rojy onaj, 
ROJH Aoöap CTOJH^ o6eiiaBa, a& ^^ j^ Ay^KHHR npHSHaiH 
HJLH onyHOBaa^HTH , OHAa ce h3 TaRBor oöebaBa AS,je 
HBBecTH^ A& oÖBesHOCT AysHHROBa HHJe HMajia nys&ne 
ycdOBe A& 6yAe BpeAe&a , na ce OBaj noABaTHO, a^* j^ 

Ay»HHR npHSHa, Ho TOMe oßBCBHOCT Ay^HHROBa HHJe 

HCTOBeiHa ca oÖBesHOintiy OHora, rojh Aoöap ctojh, a^ 
ke iLiaTHTH HaRHaAy miere^ aRO Ay^HHR o6eiiaHO Ae^o 
He HBBpniH. H xaRO oÖBeBHOCT OHora, rojh Ao6ap ctojh^ 
Bpiio je pasAH^Ha oa oÖbobhocth jeni^a; to je flORa 
raaBHa o6Be3HOCT ocoöena — sui generis. — TaRO 
MO»e RO Ao6ap cxojaTH, 3a AOAa, Roja ne 6h MOMa 
6hth npeAMOT jencTBa. Ha npHMep, aRO 6h RaRBa o6- 
boshoct HeBpeAeka 6h Aa, c lora, mio je AyatHHR npn- 
cxao Ha H>y ycAOA nacHiba, HnmiaBOCT laRBe o6Be3HOCTH 
noHHHiTHke H caMy jeMqeBy o6Be3HOCT, — aor Me^y 
THM MOse RO o6eliaTH H Ao6ap cTajaxH^ aa ^^ Ay^RHHR 
laRBy o6Be3HOCT onynoBaÄHTH. — TaRO hcto Heke 
BpeAHTH jeMCTBO, aRO ce oahoch na npoAajy RaRBor 
HMa&a^ Roje noA^esRH yAOBH^ROM y2RHBaH»y^ — a^H 
Mose RO Ao6ap ciajaiH, Aft ^o ce laRBa npoAaja 

0A06pHTH*). 

*) Tropl. 29, 30, 32. 
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18. IIoqeM ce jeMCTBo pasAHKyje 04 oÖBeanocTH 
OHora, KOJH CTOJH AOÖap, OHAa je npHpoAHo, ^a ce 
cnei^HJaAHa napei^eaa^ o^HOceba ce na jcmctbo hc Mory 
npHMeHHTH Ha OBy nocJiCAfty oÖbcshoct. — TaKO na 
npHMep., HHüiia ne cMCia, ^a onaj kojh Ao6ap ctojh^ 
Aa lie KaKBy neßaatehy oÖbcshoct ajsslujijs. npHSHaiH, 
HHmTa My hc CMeia, /la y hmc naKHaAe, aKO aj^ruhk 
He HSBpniH oßetano acao, ne oöeta h Behy cyMy oa 
AyaHHKOBe oÖbcshocth, — ^aibe, aKO ra noBepHAan lyatH 
36or HeHSBpmeBa oöebaeia hah oÖBesHOcia, nena npasa 
nosHBaiH ce Bao jeMai^ na Ö^aroACJaae AHCKycHJe. — 
Mhmo Tora^ aEO n^aTH, HCMa npasa Kao jenai^ oßpaiHTH 
ce 3a HaKHaAy npoTHs AyasHHKa^ jep je caM kphb, inxo 
je HeynyiHO oßehao, 4a he ajsrhuk HeniTO HSBpmHTH. 
— Ha nocACTRy, aKo AOÖHJe 04 AyÄHHBa, 4a OBaj 
npH3Ha o6Be3HOCT, 0H4a je thmc aeroBa oöbcshoct h3- 
BpmeHa, h oh 3a 4aAe nena HnniTa 04roBapaTH, na 
npHMep, aKO 4yÄHHK npH3HaTy oÖbcbhoct 40i^HHJe ne 

6h H3BpmH0*). 

19. Me^y thm^ ne Tpeßa ce 4paiaTH CTporo caMHX 
Hspasa, KaA ce hceo oÖBeate 4a 4o6ap ctojh, hjih ce 
Beae yroBopoM comtittdae pecuniae (6p. 16). Bai>a 
HCHHiaTH cany nanepy aeroBy, na aKO je xieo 4a ce 
o6Beate 3a hcko ahi^c, KOje je nna^e cnoco6HO 4a yro- 
Bapa, 0H4a Tpe6a npe i^chmth aeroBy o6Be3HOCT , Kao 
H CBaKor o6HqHor jeMn;a. — 3a OBaj cAy^aj moäc ce 

HaBCCTH Kpe4HTH0 HHCMO, KOJC HO H3rJie4y HMa CBC 

KapaKTcpe jcMCTBa, — npeM4a te ce npe Kao nyno- 
MotHJe MopaiH y3eTH. 

«) Tropl. 33. 
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20. J[eLjbe He ipeöa cMemaiH jeiiCTBO ca yroBopoM, 
EOJH ce y pH MC. npasy SBao mandatum pecuniae cre- 
dendae, kojhm jeAHO JiHn;e Aaje APyroMe na^or, Aa no- 
3aJMH HCKOM TpeKeM HSsecHy cyny. HcTHna je, Aa no 
HSspineHOM saJMy, onaj, kojh je Aao naAor sa sajan, 
OAroBapahe aaoÖBesHOCT saJMonpHM^eBy, h y tom cMHCjiy, 
Moae ce ynoAOÖHTH jeni^y ; a^H oa H>eroBe cipaHe, HMa 
HeniTO BHrae, ho npocxo upHCTajaae ys nenHJy oÖBesHocT ; 
OH je 6ho noTctaKaq, r^aBHH HHHH^ai^ Te oÖBesHOCTH, na 
3aT0 te ce TaKaB yroBop Kao nyHOMohMJe CMaipaTM'). 

21. TaKO HCTO ipeöa ce qyBaTH, na ne CMeinaxH 
I o^poCTy u pmopyfcy ca npaBmi jcmctbom. He MO»e ce 
/ ^ 3a jeMn;a CMaTpaxH onaj , kojh no30Be jcaho AHi^e, Aa 

HeKOM TpeLeM nosaJMH H3BecHy cyMy, gjiH My nomjbe 
jecnana; iBpAetn, Aa je to ;iHi^e AOÖpor cTaaa, na- 
poHHTO, aKO no3HB HMa <topMy oÖöHHor caBeTa. Aah, 
aKo ce HO H3pa3HMa npenopyKe Moate ocenno HSBeciH 
HftMepa OA CTpane npenopyqHon;a Aa käo jeMaA rapan- 
Tyje^ TO Le 6hth aoboaho^ na Aa ce Kao jeMa^ cMaxpa 
npH cBeM TOM, uiTO HHJe Ha ce hoshthbho y3eo KapaKxep 
jeMi^a. Thm BehMa , nixo saKon ne nponncyje 3a jcmcxbo 
ceeuaue (caKpaMenxaAne) *opMe, 6e3 kohx Hnane jeM- 
cxBO He 6h BpeAHJio. Hanepa npenopyHHOi^a, HMa ce 
oneHHXH no H3pa3HMa caMe npenopyKe ; ochm xora, Ba^a 
HMaxH y BHAy h ocxa^e okoahocxh a napo^nxo KapaK- 
xep caMor npenopy^HOi^a ; na npHMep,>no H3BecHHM 
H3pa3HMa neKor xproBna, H>eroBa ce npenopyKa HMa 
CMaxpaxH Kao jcmcxbo; a xo hcxo nehe 6hxh, aKO jy 
je nanHcao KaKaß nexproBai^*). 

. ') Tropl. 28. 
') Tropl. 138 et suiv. 
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22. JeMCTBO HMa neKe Bese ca yroBopoH o oöesöel^e- 
my Hw9LH acHRypai](HJH : V mTO ce jenai^ HSAase onacHo- 
CTH H HeHSBecHOCTH; ua ce THiie H BberoBa oÖBesa Mose 
ynoAo6HTH yroBopHMa Ha cpeby; 2^ ihto noBepHAai^, 
TpaseKH jeMCTBO^ orpa^yje ce npOTMB onacHOCTH, y 
CwiyHajy, aKO ra Ay^HHK ne 6h hsmhpho. 

Me^yTHM^ HMa SHanaJHHX paswinsa H3Me^y jeMCTBa 
H acHRypai^HJe. Jcmctbo je yroBop je^HOCTpaHH, — 
acHKypauiHJa ABOcxpaHH. Jcmctbo je yroBop Aoöpo'iHHH^ 
a acHBypai^HJa HHiepecoBan c jcAHe h Apyre CTpane*) 

23. H jcMCTBO^ Bao h CBaBH APyrn yroBop saBHcn 
OA BOAe yroBopana. Ho TOMe, npocTo ycMeno hah 
HHCMeHO oÖeLaBe : Aa te eo n^iaTHTH ajt KaBBor Tpe- 
Ler AH^a, CMaxpa ce Bao jeAHa HeoÖaBeana nony^a 
(nowiHi^HTai^HJa) y o^HMa saBona^). 

OBaBBO peme^e, mhcahmo, 4a ce ne Mose Bao 
npaBHAO npHMHTHy na c xora ap^bhmo^ ^a CBaBO hh- 
TaH»e OBaBBC npnpoAe Bajta peniHiH no OBOAHOCTHMa. 

Mh 3HaM0 HO OHOMC, HITO CMO rOBOpHwlH UOHy^U y 

HamcM AöAy o OÖBCBHOCTHMa h YroBopHBia y onniTe 
(6p. 364 H c-i.) flfi, npHJeM noHy^e ne Mopa 6hth hb- 
pe^an, nero Mose 6hth h npeLyran. Ka^roA ce AftK^e 
MOse ODieHHTH, Aa je noBepH^an ^ihhho sajaM^ HMajybn 
y BHAy, o6eliaBe HeBor AH^a, a» te sa Ay»HHBa jcM- 
^HTH, laBBO ce o6e&aae HMa ysern^ Aa BasH Bao 
jeMCTBo. HapaBHO, Aa pemaBajytiH OBaBBa nHxafta, cy- 
AOBH Tpe6a Aa HMajy y BHAy cbc oho, hito je o nonyAH 
Ba3aH0. 



») Tropl. 35. 
») Dali. 23. 
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N^^ JeMCTBOBaiE ce Moaie na BHine HaHEHa. Moa^e 
ce BO Rao jeican; hphmhth c na^oroM h ((es na^iora 
OHora, sa Kora ce oÖBesyje, — Öes Bberosa SHa&a^ — h Ha 
nocAeTKy npoTHB iberoBe boac (6p. 13). Ako ce jeMa^ 
oÖBesao no na^ory AysHHROBOM^ na n^aTs Ayr, on^a ce 
Rao H CBaKH nynoMoiiHHiK uos&e oöpaTHiH npoTHB 4y2&- 
HEBa Bao BAacTOAaBi](a^ — ipasÖEnal^ Boja je nosnaia 
<5EAa y pHMC. npaBy, noA bmchom actio mandati con- 
traria^). Ha npoTBB, aso je jenai^ Öes na^ora Ay»HH- 
BOBor BciuaTHO Ayv, OH^a Rao a^aobo^ — negotiorum 
gestor — nna npaBO na naBna^y (§§ 628 b B^yl^B 
rpa^. 3aR.). Ha noc^CTBy, aBO ce Bao jeMa^ oßßesao 
npoTHBy Bo^e Ay^BHEBa, na njiaTB Ayr, on^a Hena npaso 
na naBHaAy*). V nocjiCABCM cjiynajy^ Bao h y ohbm 
npeABAykBMa , npaBa noBepBOHCBa npcAase c nyHBM ' 
npaBOM na jcMEia. — Y ocTaAOM nena cynae, 4a jeM- 
CTBO, BOje je yroBopeno y canoj EcnpaBB r^e b r^aßna 
oÖBesHocT, BHa ce cMaipaTB Bao Aa je Aano no »ax- 
TCBaEby caMor Ay»HBBa, npn cbcm tom, hito y i[cnpaBB 
o TOMO HBEiTa HEJo Bspc^HO BasaHO. Y TOM cAy^ajy 
ysBMa ce, ab, jeMCTBO ipaje toaebo bcto bowIbbo b rjiaB- 
Ha oÖBesHocT*). 

25. Moae BO jeMHHTE ho cano sa MaBHor 4y»- 
HEBa^ nero b sa caMor joMi^a, y bom Cwiy^ajy laBOBO 
je Anne ua — ha vl uo^üem t^,. OBaj cAynaj ne Tpeöa 
CMemaTB c ohbm, RaA APyrE bab höbe jcMai^ npBCTane 



') BH4HTe npHiie46y 6p. 7. 

') noc4eAH>e oBo uaeibe ocnopaBajy neKH npaBHiuiB, idto 6h ce HMa^o 
o6jacHHTH MHoro oamapHRJe apn-iBROif S| 628 h BAyhsx rpai). saR. 
s) Dur. 316. 

OBJAIDH». rPA-B. 3AK.: JBMCTBy. 3 
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Ha TjiaBHy o6bc3hoct, kro AonyHH jenai;, y i^gah, ^a 
ce noBepHOi^y cano netia öeaßeAHOcT 4^^. Y npo- 
THBHOM CAy^ajy Apyrn jeMan; — uajejmu — rapanTyje 
3a npBor jeMi^a, OBaj — npBH — npena ApyroM — na- 
jeMay, CMaxpa ce Kao oaBHa AysHHR, na c xora Hena 
npaBa nosHBaiH ce na 6jiaro4ejaBe no^e^e ; na npoiHB^- 
4pyrH, najeMai;, cnpan npBor, Moae ce nosHBaiH na 
6jiaro4ejaH>e pe^a. — Y ApyroM c^ynajy, Ka^ ce ko 
npH4py»H r^aBHOj oÖBesHOciH Kao AonyHH jeMa^, 
OHAa OH HOAJeAHaKO ca npBHM rapaniyje sa r^aBBy 

OÖBeBHOCT, 

Ca na-jeMi^OM hjih jeni^OM sa jeni^a, ne ipeöa cne- 
maTH jeMn;a, Kora. r^aBHE AymHHK AaAe caMOM jeMi^y 
(npBOM), Aa ra oÖesÖeAH 3a aeroBe Moryline HSAaiKe; 
OBaKaB jeMan; naje jenai^ jeM^eB, nero hobh jeMa^, 
Kara Ay»HHK Aaje^ 3a ÖyAytn Ayr, h oh he noneTH 
OAroBapaTH xen OHAa, RaA npBOAaHH jeMaA njiaxH sa 
AyÄHHKa, mxo je OBaj caM HMao y^nnaxH (L. 4, D. 
XL VI, !.)')• 

"^ 26. JgHcxBO^je je^HocT jOflMZ^ -yroBO^-XÜEO norjia- 
BHxo nocxoJH H3Me]^,^Be cxpaHe (jeMi^a h noBepHOga)^ 
OA KOJHX je caMO jeAna (jcMai;) oSSesaHa; ^0BepHJla^ 
naß Hena HHKaKBe oÖBesnocxH cnpan jeMi^a. C xora" 
ce y §§ 828 H 839 cnoMirae caMO oöbcshocx jeM^eBa. 
HcxHHa je, Aa npH Hcn^axH noBepn^ai^ Mopa npenexH 
CBOJa npaBa na jenii^a, ajiH xo je oÖBesnocx Bnme npaBHa 
nero yroBopna, IIIxo ce xhhc oÖBesHOcxH, KOJe uocxoje 
usMe^y r^aBHor Ay^HHKa h jeni^a, one AOJiase BHme 

«) Mol. II, 1132. 
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H3 caMor saBOHa (§ 833) h nyHOMohHja HspeqHor hah 
npeiiyTHor, nero h3 caMor yroBopa o jeMCTBy*). 

27. Ho npH CBeM tom, mio je jcmctbo jeAHOcxpanH 
yroBop, HnaE ce y yroBopy Mory cxaBHTH ycjiOBH y 
KopHCT jeM^eBy, kojh tie TepeiHTH noBepnoi^a, e^ kojhx 
aKO ce KOJH He HcnyHH, Moate ^aiH noBo^a, A» ce jeM- 
nesa oÖBesHOCT pacKHHe. Obo je TaKO HCXHHa, 4a je 
H caM BaKOHOAaBaBi npe4BHAeo Cjiyqaj (§ 836), h3 Kor 
ce BH^H, EaEO noBepu^ai^ lAome 6htu oÖBesan npena 
je»my. 

28. y OAHOcy jeMi^a cnpaM AyanHEa , y qHJen 
HHTepecy h hoctojh, jenciBO je AeAO hhcto 4o6poHuuo 
H cacBHM ueuauAOTHO. CEopo je HSAHmHO cnoMenyTH, 4a 
jeMCTBO HHJe noEAOH, noqeM jenaiii HMa npaBO, 4a ce 
no HcnAaiH oßpaiH npoiHB r^aBHor 4yatHHEa. Ajih aEO 
jeMai^, noniTO HCUJiaTH noBepHOi^a, 04peqe ce cBor npaBa, 
4a xyÄÖy 4Hme npoTHB waBHor 4yÄHHEa, 0H4a y^H- 
BCHa Hcnjiaia y Eopncx 4yÄHHE0By, ÖHte sa OBora 
npaBH noEAOH. — Y ocxajiOM, h aEO 6h jenai^ OBa- 
EBHM noEJiOHOM Epfi>HO HBBecHa opaBa, y Eoja HHJe cMeo 
4HpaxH (ÜBMCHe H 4onyHe E04 § 565 rpal/. 3aE.), HnaE 
ce jeMCXBO cnpaM noBepnoi^a ne Moate hh y eojiheo 
CBCCXH HAH OMaBHXH, c xora , mxo y 04H0cy na noBe- 
pHOi^a, jeMCXBO je yBCE Teperan yroBop, h noBepnjiai^ 
npHMHBUiH 04 jeMi^a HcnAaxy rapanxoBaHor 4yra, npn. 
MHO je OHO, mxo My ce no npaBy AyroBa^o. xoMe ne 
Moate 6hxh HHEaEBe cyMBC*). 

29. Aeo je y upupoAu jencxBa, 4a ce cnaxpa 
yBOE Eao nenan^axan yrOBop, xo 6ap HHJe y aeroBOJ 

») Tropl. 18 H 19. 

«) Dur. 300. — Tropl. 13, 14, 41. 
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cyuiTUHu; nacTora HHniTa ne cneia, a* jenai^ ycJOBH 
KaKBy i^eny sa aeroBO jeMCTBO, Kojy he My 4yaHHK 
Hcn^aTHTH. y CTBapH, jcMCTBo je Bpjio necTO onacHa 
CTBap, Kao uiTO cBe^o^H H HspeKa: ko jcmhu^ uAafiß. 

y TprOBBHCKHM HOCJlOBHMa, jeMCTBO je He peTKO HaiLAa- 

Tan yroBop'). 

30. Aah aßo jeMaii saxTeBa RaKBy i^eHy sa cBOje 
jeMCTBO, THMe ce yroBop jenciBa nenpexBapa y oÖea- 
Öe^BajyiiH yroBop — acHKypai^HJy, — KOje ÖHBa, KaA 
HSBecHy i^eHy luaLa oÖesÖei^enH Ay»HHK. C xora, mxa 
OBaj ne npecxaje 6hth h Aa^e rjiaBnH 4yaiHHfi ; jenaii, 
ra He oÖeaße^aBa sa c^y^aj, aKO ne Hcn^axH 4yr. Aah 
Hehe xaKO 6hxh, aKO noBepn^ai; n^iaKa jeni^y ^eHy, ^a 
My OBaj rapaHxyje sa Cjiyqaj HeHcnjiaxHBOcxH 4y»HH- 
KOBe; OBaKBO je luataBe, o^eBHAHO i^ena npaBor oßes- 
ße^eaa (acHKypai^HJe). — Hs hcthx pasjiora, h yroBop 
nosHaxH noA HMenoM del credere, bojhm ce no HSBCCHy 
^eHy rapanxyje HcnjiaxHBOCT KaKBor xpeker ^Hi^a, MMa 
KapaKxep npaBe acHKypariHjc, h no xoMe ne M0»e ce 
CMaxpaxH Kao yroBop jeMcxBa*). 

31. yroBop jeMCXBa caApatH y ceÖH oa cxpane 
joMBia AUHHy oÖBesy, xaKO Aa oh y HSßecHHM cjiynaJHMa 
Mo»e H xpe6a ahhhom npnnyAOM — saxBopoM — a^ 
OAroBapa sa CBOJy oÖBesy. Ho xoMe, oÖBCsy OBor poAa 
HC Baj>a CMcmaxH ca yroBopoM, no komc hcko oÖBesy- 
jytH ce — ajiH ne AHqno — sa Ayr RaBBor xpeter 
AHi^a, oßetaBa aäth sa ÖesßeAHOCx Ayra, KaKBy cxBapny 
saAory: noKpexny hah nenoKpexHy. TaBBe oöbcshocxh 



n Tropl. 15. 

») Tropl. 16, 36, 37. 
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^HHe yroBop ^hcto CTeapnuM, kojh noBepnoi^y 4aje 
npaBO caMO na CTBap, Koja je npeAMeT yroBopa n soja 
ce TH^e HacAe4HHKa jeM^eBHx y toahko, y kojihko ce 
sa^oa^ena Ao6pa y h>hxobhm pyRaica naoAe. Hape^e&a 
AaKAe, KOJa* ce o^Hoce na yroBop jencTBa, na aeroBO 
TpajaH>e, npeciaHaB, h Ha ysajaMHe oÖBese, Roje oxy^a 
HCTHqy, He Mory ce npHMeHHTH na yroBop saAoatHH, 
KOJH HMa 3a npeAMex KaKBy cTBap*), cjie^cTBcno OBOMe, 
npnpoAHO je BpAO, ab, ce cxBapnoM 3aA0^04aB^y (sa 
pa^yH HeKor xpeher) nete aosboahxh öiiaro^ejaBe ahc- 
BycHJe, Bao mxo je fo CAywj koa jeMcxBa*). 

32. BesßeAHOcx, Kojy jeMai^ ^OBepHO^y Aajß, h 
ona, KOJy noBepH^ai^ ca xnnoxeKOM AOÖHJa , CBana oa 
&HX HMa CBOje saceöne Bp^nne, Kao h c^aöe cxpane: 
jep c je4He cxpane, jenai^ sa^aai^e CBa CBOJa Ao6pa, a 
OCHM xora, aKO je 4o6por cxaaa h casecxan, aeroBa 
oÖBesHOcx Aaje ^OBepHO^y cnrypnocx, ^a te ce JiaKO 
H 6e3 oAyroBAaqeaa naniiaxHXH. C Apyre naK cxpane, 
XHHOxeKa Aäje ^OBepHO^y Bety rapanxHJy, o6e36el^y- 
jytH ra npoxHB aoi^hhjhx Morytnx CjiynajcBa, kojh Mory 
saApMaxH HMOBHO cxa&e jeM^eBO ; — c xora cy jom 
cxapH KasaAH: pltis est catdionis in re quam in per- 
sona. Ho pasAHHHOcxH A^K^e rapanxHJa, Koje jcAna 
HAH Apyra 3aAora Mory a^th noBepnoiny, HSBemtieMO 
xo cjieAcxBO, AB, onaj, kojh ce o6Be3ao aäth jeMi;a, hc 
MOse npHHyAHXH noBepnoiiia a& necxo OBora npHMH xh- 
noxeKy h oöpaxno. 



») Dali. 14—37. 
*) Dur. 296. 
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33. Oöetaae AyaiHHKOBO 4a a^A^ jeM^a, Hena Te 
BpeAHOCTH, Kao 4a je jcmctbo net aäho hah HSEpmeno; 
xaRBO o6ebaH>e, 4aje noBepuoiiiy cano npaBO Aa TpasH 
Aa ce TasBO oöeha&e h H3BpinH. Illxa BHiue h cano 
TO npaBO, Moate iiy ce c ochobom OApetn, aKO ce no- 
Kasao HexaTaH, Te niije Tpascno HSBpmeae oöeha&a, 
npe Hero mio je AyffiHHK y npesa^y^eHO cxaae nao*). 

34. JeMCTBO ce ne npexnocxaBAa , nero ce Mopa 
AOKasaxH, x. j. Bo^a jeM^esa Mopa na neBH na^QH 6hxu 
Hspe^Ha. JeMCXBO noB^aa^n 3a coöom bpao osÖu^sHa 
cACACXBa, na c xora npaBnm^H CMaxpajy xaKaB yrOBop 
Kao yroBop Bp^ao cxporor npasa — strictissirhi juris. 
TaKO na npHMcp, h3 nncMa jeAHOr, y komc ce jaB^a 
HOKOM AHi^y-, Aa Moate xom h xom ysaJMHxn HSBecny 
cyMy HOBai^a, Aa je to Äu^e b^ao qacxan hobok, a» 
sacjiyaiyje , Aa My ce xaKBa ycjiyra y^HHH, h x. a. — 
ne Moaie ce H3BecxH, Aa je nncai^ HMao nawepy, Aa 3a 
nosaJMana jeM^n. Ho hcxom pa3.aory, mym ce ne MOate 
CMaxpaxH Aa jeM^n 3a sajaM aeroBe atene, caMO c xora, 
mxo je OBjiacxHBfflH »eny, Aa ce moäc 3aAyatHXH, npH- 
cycTBOBao caMOM sajny. Hcxana je, Aa nyat Moae oa- 
roBapaxH sa atennHe AyroBc; xo he 3aBHCHXH oa h»h- 
X03HX HMOBHHx öAHOca , ßpa^HOF yroBopa H i^e^H, y 
Kojoj je 3ajaM y^naen. Aävl h y xom caynajy, KaA noBC- 
pnoi^H ateHHHH Mory xyatnxH Myata, oh he OAroBapaxH 
Kao H r^aBEH AyÄHHK, principaliter, a ne Kao jenai^. 

35. TaKO ce hcxo ne Moate CMaxpaxn Kao jcmcxbo 
CJiy^aj, KaA Ay^H^B CBor AyannKa noBepaoi^y AaA^ 
(§§ 872 H HAytH rpal). saK.), h aKo ce OBaj, npHcxa- 

») Tropl. 42. 
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jyliH na saMeHHKa AyÄHHKOBor, ne OApene cbojhx npasa 
npoTHB saneHETeAa (npBor 4y»HHKa). Y laKBOM c^y- 
^ajy, 3aMeHHB h^h hobh Ay^HHK OAroBapake npe Rao 
zAoenu 4ysHHB, a ne Kao jenai^. II aRO Hcn^axH no- 
BepHon,a, oh Le caMor ceöe ocaoÖoahth Ayra, jep te 
yHHniTHTH CBOj coüCTBeH ^jT npoTHB saMeHHieiba. Caca- 
CTBeHO Ty Hena necxa, Aa ce OBaKaB saMeHHK cnaipa Kao 
jeMai^, na Aa My ce aobboah ÖAaroAejaae AHCKycHJe*). 

36. C Tora, niTO ce y onpeAe^eay Kaate, a» ^^ 

jCMaBt H3BpfflHTff OÖBeSHOCT Ay^tHEKOBy, ÜKO je CUM 

4yotcHUH ue usepmu, — h3 Tora ho Tpeöa H3BecTH 3a- 
KAyqaK, asl je oÖbcshoct jenqeBa npocTO ycjiOBHa, h 
Aa HacTaje Ten OHAa, noniTO Ay^HHB naAHe y npe3a- 
AyateHO CTaBo. fteroBa je oÖBesa, — ochm aKO iüto 
npoTHBHO He 6yAe npeABH^cHO y'yroBopy — qncTa h 
npocTa, caAa Bas^eka n nenocpeAHa, Bao mTO c pa3- 
jioroM BCjie noTJe h TpojioH. üoBepH^ari nna neocnopHO 
npaBO, Aa jeMBia TyaiH, npe nero mTO AyatHHK naAne 
y npesaAyateno CTaae. Pe^H naK : ano je cum ^yoicHUK 
ne usapmUy 3HaHe cano, flfi, nopcA jeni^a Ay^HHKOBa 
o6Be3HOCT nocToJH H A9i.jy^j H nanoMHay na ÖJiaroAeja- 
H>e AHCKycHJe, na Koje jenaBt HMa npaBO Aa ce no30Be. 
H3 cBera AaK^e niTO je OBAe a h nanpcA Kasano, 
H3jia3H TO, Aa je jeMCTBO yroBop AoßpoqHHH, jCAHOCTpa- 
HH, cnopcAHH, qncT H- npocT npeMAa noA^HBCH y ae- 
roBOM H3BpmeH>y oßsesHocTH rjiaBHor Ay»HHKa*). 

37. H OHAa, KaA jeMa^ ycjiOBH KaKOBy naKHaAy 
3a MoryliH pnsHK, komc ce HS^aate, TaßaB ce yroBOp 



>) Dur. 295. — Dali. 35-39. 
*) Tropl. 23, 24. 
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He MO»e CMaxpaTH nao xproBa^KO Ae^o, jep ne cna^a 
y KaieropHJy ohhx Ae^a, Koja je npeABHAeo TproBa^KH 
nocTynaK. TaBan 6h yroBop HMao KapaEiep iproBaHKor 
Aejia; les OHAa, RaA 6h ce jenai^ CTa^HO sanHMao thmo 
Aa 3a AysHHKe jen^H, ApyrHM pe^nia, a^ noBepHOsie 
o6e36e^Ba (acHKypnpa) ^). 



M DaU. 46, 47. 
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OdeesHOCTN, sa Koje ce Mome jcmmmtn. 



38. JeMCTBo te Bpe^HTH caMo OHAa, aKo je Maßaa 
oÖBesHOCT Bai^eta; to AOAasH y ocTa^OM oiy^a, nixo 
je jeMCTBO caMO cnopeAan yi^OBop, na Mopa HMain ony 
Hcxy cyAÖy Kao h MaBHH; vläh, Kao niTO cmo Beh 
peKAH, oÖBesHocT je jeM^ieBa onaKBa Hcia, Kao h MaB- 
Hor AyjKHHKa. — Ho tomc, jeMCTeo Mootce zapauToeaTU 
caMO jeAHy eameKy o6ee3HOCT\ Hnane, jcmctbo 6h Öhjio 
nocpeAHO cpeACTBo, 4a ce ocname one oÖBesHOCTH, Koje 
3aK0H 3a HeBaa^ehe npoMamaßa. CjieACTBeHO, je^na 
oÖBesHOCT 6e3 AOSBOAenor y3poKa, hah 6e3 onpaB^aHor 
(AOBOj>Hor) yspoKa h^h 6e3 npeAMeia, hah npoTHBHa 
saKOHHMa, He Moate ce jeMCTBOBaTH, hhth tie xaKBO Jen- 
CTBO 4a BamH. — Aah Hnane, Ma KaitBa oÖBesnocT, 
caMO je AH Baateta, Moate ce oöesßeAHTH jcmctbom^ ne 
oÖSHpyhH ce na xo, KaKBO je ^e^o y yroBopy (403BO- 
ACHO HAH HeA03BOA>eHo, yroBop hah npecxyn) KOJe My 
je Kao noBOA Cjiya^HAO ; na KaKBa AHi^a (5h Aa (CpÖH 
HAH cxpani^H) H3Mel|y kohx je yroBop 3aKA»yHeH; Ma 
KaKaB My Aparo 6ho npcAMex yroBopy; Aa ce cacxojn 
y AaBaity, qHfteny hah He^HEbeHy; 6e3 npH3pcH>a na 
KapaKxep A^Aa, 6hao oho rpaljancKO hah xproBanKo; 
H Ba nocAexKy, Ma KaKBH ycAOBH 6hah^ kojh xepexe 
oÖBCSHOcxH jeAHe hah Apyre cxpane'). — Y obom ce 

I) Tropl. 50. . 
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CMHCAy jom OAaBHa phmckh saKOH HspasHO ; omni obli- 
gationi fidejussor accedere potest (Dig., L. 1 , § 1, 
2, H 6 De fidej/). 

39. niTO ce TH^e oÖBesHOCTu, Koje cy nociaAe 

H3 KaRBOr RpHBHHHOr AQÄSi, pHMCRQ Cy 3aB0HH HMa^H 

Bpjio H3peHHa Hape^eaa. TaMo ce Bejin: Aa ce MO»e 
4aTH jenai^ sa KaKBy oÖBesHOCT, Koja je nocTa^a h3 
KaKBor npecTyna (L. 8, § 5, De fidej.); na npHMep, sa 
oHy, KOJa 4o;ia3n oa Kpal^e (L. 56, § 3, eod.); b.avi 
caMO OHAa, aKo je pe^ o HOBiaHoj Ka3HH, a ne o xe- 
AecHOj HAH "oßec^amliaBajyboj (L. 70, § ult. eod). — 
Mel|y THM Ba^a npHneiHTH, 4a tie xaEBO jeMCiBO cano 
oHAa BpeAHTH, aKo je ephbhhho ^e^o Bet HSBpmeno; 
no TOMe KaA ce jeMCTByje 3a KaKBor KpHBii;a, oÖBesnoci 
He cMe 6hth öyAyta. JeMCTBO fce AaKAe 6hth HHmTaBO, 
aEO je Aano y oqeRHBaay Ea3He hah rpal^. naEHaAe, 
Eoje 6h Mor^e hocthIih EpHBi^a. Hna^e, jeMCTBO 6h 
cAyatHAO Eao cpeACTBo Aa OEypamaBa EpHBi^e (L. 70, 
§ 5, De fldej.): quia flagitiosae rei societas nuUam 
vim habet (eod.)^). — Aah, Eao uito cmo Ma^o nac 
peEAH; MOMO ce AaiH jencTBO OHone, eoh 6h 6ho no- 
Epai^en, 3a 6e36eAHOCT HcnjiaTe OHora, hito ny EpaAA>H- 
Ba^ Ayryje. — TaEo hcto jencxBO fee BpeAHTH, aEO My je 
nfijb Aa Eor o6e36eAH npoxHB EaEBor ephbh^hof A^a, 
EOJe 6h My npeTHAO. Ho Tone omielieHH Moaie ce o6e3- 
6eAHTH, aAH ne mTeiHHE (EpHBai^), o^ cAeAciaBa, Ea- 
EBor 6yAytier EpHBHiHor A^a. PaBHHM na^HHOM Moate 



a) JoHan ce Moxce jiaTo sa CBasy oCsesHocT. 

6) . . . . jep 4pyiiiTB^ (opraKayK) cKaon*eHo aa KaKBo HCMopaaHo (6ec- 
TBABo) 4ejio, Heiia HHRaKBe speAHocTH. . 
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ce KO oÖBesaTH Kao jenai^ aa HOBqany ocy^y? Koja te 
nocTHiiH KpnBAa, 3a KaKBo Beh HSBpmeHO kphbhhho 

y CA^A obhx npHHBiHna , jypHcnpyAeni^Hja je pe- 
mnASL cjiynaj, 4a aKO ce jencTBOM rapanTyje KanaB 
Ayr ca npeKoaaKOHHM HHiepecoM, jenai^ HMa npaBO 
Aa ce no30Be na Hsyselia, KoJHMa 6h ce Morao Kopnc- 

THTH CaM TAaBHH AySBHHK; nO TOMC , C MHOFO BCtiHM 

pasjoroM / Moate saxTeBaiH , Aa ce ocnopena cyMa cBe^e 
Ha npaBy, hcthhckh noaaJMjbeey cyny, napo^HTO, aKO 
6h ce cyMBaJo, ^a jeMCTBO He npHKpHBa KanaB jIhx- 
BapHH (nesaKOHH) HHiepec. 

40. Moate ce nynoBaatHO jeMHHTH sa o6Be8HOCT, no 
Kojoj AymHHK HMa npe^aTH HSBCCiaF npeAMCT, hau ab. 
HeKo HSBecHO. Ä^Ao H3BpmH. 3a 6aAaBa ke ce npoTHB 
OBora HaBOAHTH npaBH^o: factum alienum inutiliter 
promittitur% — jep ce pasyMe no ceÖH, Aa CBaKa 06- 
BesHOCT, Koja ce noTnyHO ne HSBpran, noB^a^n sa Ay»- 
HHKa cjieACTBO, Aa noBepHOD;y naKHaAH miexy. A to 
je 6ani hito y obom c^yqajy jenaBi h rapanTyje (L. 44, 
D., De fidej.*) 

4L JeMCTBOM ce rapaniyje a^^o h^h o6Be3HOCT 
HeKor Apyrör JlH^a; OTKyA c^eAyje, Aa ce ne Moate 
jeMCTBOBaiHsa cboj concxBeHH Ayr, hah ApyrHM pc^Ma; a» 
ce ne Moaie jeMHHiH sa ce6e caMor. To ce y ocTa^OM 
Moaie H3BecTH h3 pHM. saKona, kojh Be^n: non posse 
intelligi ipsum a se fidejussorem pecuniam exegisse 
1- ___^^_^^^______^_^_____________^__^_ 

') Moll. II, 1131. — 

a) He MoiRe ce hhko oÖeeaaTH sa Tyi^e agao. 

*) Tropl. 51. 
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L. 21, § 5; D., De fidej.)*), — a to napaBHO AO^asa 
H3 cyniTHHe canor yroBopa jencTBa. — Aau je nsBecno 
Aa ce Moate jeMHHTH jeMqeBa oÖBesHocx (L. 4. Dig., 
De fidej. — Bpoj 25.). 

42. no pHMC. npasy, Morao je ko jeMCiBOBaiH sa 
AyÄHHKa H 6e3 aeroBor sna&a. — ^ajbe, jeMa^ ce 
Morao AaTH nocjie cmpth AyatHHKOBe, npe npEJewa na- 
Me^a, jep ce nacAel^e cMaipa^o Kao MopajiHO ^ni^e: 
quia hsreditas personae vice fmigitur^ sicut municipi- 
vm et decuriaj et societas (L. 22, eod.), h saMeaHBajio 
je JiHHHOCT caMor noKOJHHKa. — üo AananiBeM rpa^. 
npaBy HHmTa He ctojh na nyiy, Aa ce Ayr KaKBor 
ynpjior jiai^a jewcTBOM ne orapaniyje. — Ha 'nocjieTKy 
HHJe ce A03BOAaBajio y PHMy, Aa ce saciape^H Ayr 
jeMCTByje, h laKBO jeMCXBO nnje bpcahao (L. 60, D., 
De fidej.); a^H Ty 6ap HMa aRO He rpal^ancRe a oho 
npHpoAHe oÖBese, na ocHOBy Koje momo 6h ce ao- 
8B0AHTH jcMCTBO. SaÖAyAa jeÄweBa ne 6h ra MorAa c 

OCHOBOM H3BHHHTH; KaO HITO jC TO 6h0 CAy^aj KOA PhM- 

dtana, kojh cy roBopa-iiH: erroris fidejussio nulla est^). 

43. Mo»e ce jcMCTBOBaiH sa KaKBy o6Be3HOCT ^hcto 
npHpoAHy*) fidejussor accipi potest, qmties est aliqua 
obligatio civilis ^ vel naturalis cui applicatur (L. 16, 
§ 3, D., De fidej.)"). Y PnMy, momo ce jeM^HXH sa 



a) .He Mome )ce aosbo^htu nocTasKa, Aa je jeuaa cau oa oe6e Ayr (ho- 

Bau) saxTCBao. 
6) JeucTBo Aaso y saÖAyAH, ue BpeAB. 

b) Mome ce joMaa npHunTu, aa Ma KaKBy My Aparo o6BesHoo(ri rpa- 
l)aHCKy U4H npupoAHy, aa Kojy ce oh Aaje. 

*) O o6Be3H. B yroB. 6p. 33 n 25; — Koje ce naR oÖBeaHocrn Kao npii- 
poAHe BMajy cMaTpaTU, BaAOXCOBo je y bctom Aeay noA6p. 30 b HAyk* 
- Moll, 1128, 1129. 
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poöa, jep ce oh Morao npHpoAHO oÖBesaxH (L. 70, § 
3, D., De fidej.). Y ocxaAOM eßo TeopHJe phmckhx 
saROHa: jenaiii^KOJH je rapaHxoBao 3a neKor M^aAOJex- 
HHRa, 3Hajylin4a je M^a^o^exan, HHJe ce Morao no3H6axH 
Ha Hsyseha, KOJHMa 6h ce M^aAO^exHHB Morao 6paHHXH, 
Kao MjiaAOjiexHHK (L. 13, D., De minoridus). — Aah 
aKo je MjiaAOAexHHK , HaBCAen 6ho oa noBepHOB(a dolo 
mala (npesapno) ab. ce oöbcäc, si dolo malo apparuerit 
contradum interpositiim esse, OHAa Hsysete, kohm ce 
MwiaAO^exHHK 36or npesape moäc nocAyÄHXH, KopHcxnte 
H caMOM jcMi^y. — OAOByA ce H3BeA0 h npHMH^o onmxe 
npaBHAo H y AanamaeM npaßy, KOJe rjiacH : 4a ce Mootce 
jeMCTeoearu u sa ouaj Ayz, Hoju 6u ce Mozao ynumTUTU 
360z KüKsoz Äunnoz (AyÄHHKOBor) uayaeRa^ — Kao na 
npHMep y c^y^ajy MJiaAO^excxBa. 

üpena xomc, jenaBi ce Moate kophcxhxh HsyseheM, 
HO caMO xaKO, aKO je hcxo Bcsano 3a cany o6Be3HOCx: 
rei cohaerentes exceptiones. Aah, aKO Hsysete HHJe bc- 
Bano 3a cany o6Be3HOCx, ho Ao^asH h3 BaBBor npHBH- 
jierHcanor npaBa, KOJe je a^ho caMO ^h^hocxh Ay^RHH- 
KOBOJ . OHAa cxBap Apyrqe cxojh. •Ih^hc npHBHAerHJe ne 
npenoce ce na Apyra ^Hi(a, cjICacxbcho jenai^ te ocxaxH 
oÖBCsaH. Aah ce AOSBOAasa npenoc 3a one npHBHjierHJe, 
BOJe nayqeaai^H 30By : separabües a persona rei (KOJe 
ce Mory oabojhxh oa jIhhhocxh AyatHHBOBe) '). 

44. IIO XOMC OÖBCBHOCX JCAHOF MJiaAO^CXHHKa, BOJH 

HMa HoL pa3a3HaBaH»a, h aBO je npnpoAHa, Moa^e ce jcm- 
<5XB0M rapanxoBaxH. TaBaB je yroBop oa cxpane jcMi^a 
ocHOBan na caoöoahom cansBOjiefty h noxnynoM cßahafty 

M Tropl. 48. 
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tteroBa snaqaja; aeroBe oÖBesHocTn HMajy eAeneHTe 3a 
je^an Baatetn yroBop. H aKO sanoH npexnocTaBAa, 4a je 
TaKBa oÖBesHOCT 6e3 t^^oöpeaa TjTopcKor nepacyAHO 
caHSBOAena, to je jeAHHO c lora, raxo ace^n noMotir 
MJiaAOAeTHHKy , ^osBO^aBajyliH ny , .4a laKaB yroBop 
yHHniTH. Aah to je jeAHO ö^aro^ejafte, KOje ce y jaB- 
HOM HHTepecy hhhh je^HHO M^aAOAerHHKy, c^eACXBeno 
TO je jeAHO npaBO ^hcto ahhho, na KOje ce cano 
MJiaAOjieTHHK nosBaiH Moate. Aah, h aKO My je ociaB- 
jbeno npaBO, 4a rpa^ncKa 4ejcTBa xaKBe oöBeenocxH 
yHmnxH, nnaK" ocxaje oh y CBOJoj caBecxH h 4aAe 06- 
Besan, a xa oÖBesa Kao npHpo4Ha 40B0j>Ha je, 4a Moaie 
6hxh npe4Mex jeMcxBa'). '^ß^oA^^juo jom h xo , 4a 6ain 
c xora, inxo noBepn^ai^ HHJe Ina^asBio 40BOÄHO rapuH- 
XHJe y oÖBesHOcxH yeyxapaoj hau caBecxH MAa40Aex- 
HHKa, na je xpaaiHO jeni^a, — ßam c xora 4o6HBeHO 
JOMCXBO, xpeßa 4a je Baatete*). 

46. OÖBesHOcx, Eojy cansBO^H cy40M sa necno- 
co6ho or^ameno (interdictus) Aiiufi (§§ 40 h 41 rpal|. 
3aK.) Moate jIh ce nynoBaatno jomcxbom rapanxoBaxn? 
IIhcah cy OBO nHxaae pemaßa^iH na pasHH na^HH. 
Boex H Iloxje y^e, 4a jomcxbo 3a EaKBO necnocoöno 
AMLUfij HMa caMO 0H4a CHjie, aKO o6e36el)aBa KaKBy 06- 
Be3H0Cx, Koja je nocxa^a h3 npHBH4Hor yroBopa (quasi- 
contractus), x. j. h3 4eAa, KOje je öhao He3aBHCH0 04 
BOJbe necnocoÖHor jini^a. — BnnHJe h ^e^BenKyp mhc-io, 
4a onaj, KOH rapanxyje oÖbcbhocx je4Hor necnocoönor 
jiHi^a, o6Be3aH je Hcxnna ne Kao jeMai^, 'noneM oöbcs- 

») Trol. 73. 
») Dali. 50-54 
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HöCT Ay^HHEOBa He BasKH, nero Kao rjiaBHH AymnHK^ 

Kao Aa je xieo AaiH, hokjIOhhth : principaliter et do- 

nandi animo. — /l^apaHTOH naK h IIohco Apase , 4a 

TaKBO jeMCTBO BpeAH. HcTHHa je, AB, rpa^. npaBO or^ia- 

inaBa sa HeBpeAeLe oÖBeae lano necnocoöHHx jiHi;a 

(§533 rpal). saK.); ajiH xo nape^ese 3aR0HCR0 He 

ipeöa yseiH y anco^yxEOM cMHCJiy. Oho 3HaqH, a^ TaKBe 

oÖBesHOCTH HHcy HHfflTaBe c nyHHM npaBOM, nero Ba^a 

saxieBaTH, ab, ce Kao xaKBe orjiace, h to qecTO y h3- 

BecHOM poKy (§921). — Ha nocjiexKy Tpo^OH pemaßa, 

Aa oÖBesHOcx OBaKBa ßesyje necnocoÖBor HcxHHä He 

rpa^HCKH, ajiH npnpoAHO, na MeACXBeHO Aa ce Moate 

'jeMCXBOM orapanxoBaxH. Mel^y xhm oh c ochobom pas- 

AHKyje: aKO ce HecnocoÖHH oÖBesao y xpenyxKy KaA 

HHJe 6ho npH cbccxb, OHAa jeMCXBo netie BpeAHXH, no- 

qCM y xaKBOM cxaay necnocoönora , ne M03Ke 6hxh 

pe^H H>eroBOM cansBO^efty, — nero oHAa, KaA ce 

oÖBeaao sa öpene hhcxhx xpenyxana — lucida inter- 

vcdla. -7- y ocxa^OM cbh ce hhci^h cjiamy y xomc , Aa 

ce Moate jeMCXBOBaxH h 3a oÖbcshocxh necnocoönora, KOJe 

cy nocxa^e h3 quasi<ontractus — h q^msi-delidus-a. 

Ho AOKXpHHH, KOJa jC OBAC H3^0ateHa , H3^a3H 

Kao H3Becno, Aa ce Mory jcMCXBOBaxn o6Be3HOCXH h 
OHHx AHBia, KOja cy 3a pacUHKyiie owameHa. 

46. TaKO Hcxo BpcAH jcmcxbo*, KOJe 6h rapanxo- 
Bajio oÖBCsnocx yAaxe »ene, KOJa ne 6h Mya^OM naA- 
^esHO OBjianiLena ÖHjia'). 

47. y ocxa^iOM jeMai^, kojh je HcnAaxHO Ayr MAa- 
AOAexHHKy, necnocoönoM KaKBOM AHi^y hau yAaxoj atenn, 

•) Trol. 82. 
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HMa npaBO ^a xpaa^H HaKHa^y oa Ay^HHRa, ajiH caMO 
aa OHOJiHEOy 3a kojlhko ce osaj tom Hcn^axoM RopH- 
CTHo'). — HcTHHä je, Aa sa obo pemeite, Koje noinyno 
OAroBapa npaBimn, HenaMO HHKaKBor saKOHCKor nape- 
i/eaa, onaMO, rAe ce y rpa^. saROHHKy roBopn o yro- 
BopHMa yonniTe, a^in mhc^hmo a& 6h ce jeMaii c pas- 
^oroM Morao nosBaxH Ha §§ 628 h nAyi^^, Kao h na 
noc^eAH>e penn y §§ 533 h 902, — npeMAa obh nocjieA- 
H>H npeAHOciaBAajy Apyre cAynajeBe, kojh ce no'ana- 
AorHJH caMO Mory aobccth y cBCsy ca obhm, o eomc 
je OBAe pen. 

48. r^aBHa oÖBesHOcx Mose 6hth neBa^neta pe- 
jiaTHBHO H ancoAyTHO. Y npBOM Cjiynajy, yspoK je 
HHCTO peMiTiteaH h ^uhoh caMOM Ay»HHKy , H 3a TaKBe 
oÖBesHOCTH, Kao lüTo CMO Kasa^H (6p. 43), MoaRe ce 
jeMCTBOBaTH. Aah aRO je y3poR CTeapan tiau ÖUTau h 
OAHOCH ce Ha caMU Ayr, na cany o6Be3HOCT, Rao: aRO 
6h o6ebaH>e a^o jeAan hobcr ca cbhm HHJan, jcaho 
AeTC jornie ne Aopacjo, h^h aRO 6h y3poR oÖsesHOCTH 
6ho HeA03B0Äe^ hah jiaaiaH, — OHAa laRaB ciBapHH 
yapoR, npe^a3H ca r^aBne h ua cany cnopcAHy oÖbcs- 

HOCT — JCMCTBO, H HHHH, fifi, te CyA JCMCTBO OFJiaCHTH 

sa HeBaatetie, na c^eACTBeno, h jcMi^a oa H>eroBe o6- 
Bese paspeniHTH. TaRO hcto, nsBan CBaRe je cynae, 
Aa o6Be3HOCT Roja je caHBBOJbena yc^CA npcBape hah 
HacHAa, He Moae ce nyHOBasRHo ojcm^hth, (L. 7, § 1, 
De except.). — niia BHme, jewai^ ce Moate nosBaxH 

Ha HHHITaBOCT laRBC CBOJe 06Be3H0CTH, H aRO je AystHHK 

AOi;HHJe Rao Baatehy npHBHao*). 

') Tropl. 75. 
2) Tropl. 89. 
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TaBO HCTO, aBO 6h npe^Mex oÖBesHOCTn ^ysHHBOBe 
6ho HeHSBecian h Heonpe^e^eH, — ochm aRO ce to no 
4pyrHM HcnpaBaMa He 6h onpeAe^HTH uotao, na KOje 
ce r^aBHa o6Be3HOCT oahoch. 

49. JeMCTBO AAHO da Hcn^axy KaRBe onR^aAe, nrpe 
h ROABe laRoi^e He ßpe^H, jep saRon saöpaayje CBaRy 
Tpa2K6HHy 3a laROBe AyroBe. ÜHaqe 6h Bpjio jiaRO 6hj10 
noBepHOi^HMa , Aa o6H^y saROH (§§ 793 h 764 rpai>. 
saROH.). 

50. Mel|y thm, aRO saROHOAaßai^ h yHHmTaBa RaRBy 
o6Be3HOCT OH HHaR HHHH oAFOBopHHM OHora ^ ca ?HJe 
je RpHBH]](e ona yroBopena^ Rao na npHMep, Ra4 6n ce 
TaRBO AHAe y cAy^ajy pacRHHyfea yroBopa o6Be3ado na 
HaRHaAy raTexe, — jcmctbo laRBe oÖBesnociH BpeAate, 
6ap 3a cyny, Roja je yroBopena sa naRnaAy niTexe. 
TaRaB 6h 6ho c^ynaj, Ra^ 6h ro xyl/y CTBap npo^ao ca 
o6Be30M, Aa fce Ryni^y naRHaAHTH mieTy, aRO cohctbc- 
HHR He OAo6pH npoAajy. Y tom ce cMHCAy H3JaniaaBa 
IIoHCO, H CBOJy AORTpHHy o6janiH»aBa OBaRo: „naRpaTBO 
Be^H OH, RaA 6h ro npoAao RaRBo jaBHO yTspt^eiBe, jaBHO 
MecTO H T. A., o6Be3HOCT ROja ce HenocpeAHo pa^ h3 
npoAaje, HHniTaBa je, mxo ce inqe nenocpeAHor a^j- 
CTBa xaRBe npoAaje, Roje ce a^Jcxbo ne motbc hh-^ 
ocxBapnxn; ajiH nopeA tc r^aBHe, HaAa3H ce APyra 
cnopeAHa o6Be3Hocx 3a naRnaAy, Roja je no ce6H Bpe- 
Aefca, H ROJa jcMCXBy Moate cJiy»HXH 3a ocnoBy*. — 
üpHMajyliH OBAe H3^02&eHy AORxpnny, mh ne mhc^hmo, 
Aa je naBCAeHH 'npHicep Ao6po H3a6paH. Ban CBaRe je 
cyiiBe, A9i jaBHa yxBpt|eH>a, jaBua icecxa h x. a^ ne 
Mory 6hxh npeAMex yroBapaaa; xo cy cxBapn ex com- 
merciOy ROJe je 3aR0H0^AaBa^ HBByBao hb oöpxa, AoroA 

OBJAIIJIb. rPA-B. 3AK:. O JEIICTB7. S 
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aj KapaKiep Hoce, na c^eACTBeno, yroBop. koh 6h 
[Mao 3a npeAMCT laKBe cTBapn anco^yiHO He Bpe^u. 
taA caM TAaBHu yroBop, no cbom 6hthom KapaKiepy 
le BpeAH, Hehe BpeAHTii hh jcmctbo, Kao cnopeAan*). 

51. Ayr, KaJH 3a ca^ HMJe, a;iH kojh 40AflHJe Moate 
HTM HSBecTaH M onpe^e^teH, nouixo noBepnjiai; H3Hece 
BOJe HcnpaBe, hau nomro ce panyHH npeMHcxe, Moate 
MTH jeMCTBOM orapaHTOBaH*). TaKO na npuMep jewau, 
oJH ce H3JacHH 4a rapaHxyje 3a Ay^KHUEa, 3a CBe, 
iTO 6h OBaj HMao AasaiH noBepnoi^y, ÖHfee nyHOBaaiHO 
6Be3aH Kao jenai^. Tano hcto, Mo:Ke eo rapaHTOBaxH 
a AeAOBo\)y xyl^HX noc^iOBa, 3a i^e^inny HSBecHHx one- 
lai^HJa, Eoje joniT HHcy MSBpmeHe; 3a TyiopcEO pyno- 
aH»e (L. 8, § 4, Dig. de fidej). h t. a. 

52. H 3a caMy SyAy^y o6Be3HOCT Moate ce cHasHO 
BMCTBOBaTH; jcp je onniTe npaBHAo, ^a ce 3a cBany 
aatehy o6Be3HOCT Moate jeMCTBOBaTH, — a Ban cyMH>e 
e, Aa ÖyAylie o6Be3HocTH Mory 6hth iipe^MeT yroBa- 
afta. — Aah te c Mecxa yBHi)a, ^a je xaKBO jeaicTBO 
cjiOBHo; H>eroBa je cnasRHOCT noTHHH>eHa öüliy ca^e 
daBHe o6Be3HOCTH. niia Barne, lasBO jencxBO HMaKe 
,ejcTBa leK oa Aana, Ea^ rjiaBna o6Be3HOCT nocTane 
peAefea. Etiam futurae ohUgationis fidejussm' accipi 
zotest, ita tarnen^ ut praecedens fidejussoris obligatio 
um demum vires capiat, cum et principalis obligatio, 
ujus accessio est, constituta est^). Ho Tone, jcmctbo. 



*) Dali 58-62. 

*) Mol. 1133. 

a) H 3a 6y4yhy o6Be3HOCT Mo»e ko jesmnrH, a^H xaKo, 4a jeimeBa 
oÖBesHocT, Koja npeTxo4ii r.iaBBOjt nocrane BaiKeha TeK 0B4a, Ka4 
ce rjaBHa oÖBeanocT o6pa3yje, jep jeMCTBo je yseK cnope4Ha 06- 

BeSHOCT. 
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KaA HMa 3a npeAMei KauBy öy^yl^y oÖBesHOCT, neMa 
HHKaKBa npeixoAHa ^ejcTea npe one oÖBesnocTH, jep 
cnope^HO He Moate nocTojaiH 6es r^aBHor, hjih mio 
je je^HO HCTO, npe r^aBne CTBapn. Oxy^a cjie^yje, — 
Bi3Mel)y ocxa^ux cjic^CTaBa OBor npaBHJia — ^a XHnoieKa, 
Kojy 6h jenai^ 403bo^ho ßy^ytiCM ^OBepHO^y, HMa ^ej- 
CTBa TCK OA Aana, Ka^ waBna oÖbcshoct ciynn y »HBOTy 
He r^e^etiH na to hito je xnnoTeKa pannje ynHcana*). — 
y OBOM je cMHCJiy H pHMc. saKOH napei^HBao^ ^a jeM- 
CTBO Moase npexxoAHTH r^aBHOJ oÖBesHocTH: fid^usor 
et praecedere olligationem et sequi potest (Justit., §. 3, 
De fidej.*). 3a OBaKe npnjiHKe, HaBO^e ce obh npHMe- 
pH : 1-0 c^yiaj; BaA 6h KaKaB öanBap nniao HeKora o 
cxatty KaKBor ^Hi^a, a oh 6h My oatobopho, ^a MOate 
HMaiH noBepeaa y H»eMy h Aa Ke jencxBOBaTH sa H>era 
AO H3BecHe cyMe; aKo ce OBaKO o6etiaH)e ne onosoBe, 
npe Hero mxo ce sajaM yiHHH, onaj, kojh je oöetaae 
Aao, OAFOBapabe Kao jenai^ ; 2-o aKO 6h ko jencxBOBao 
sa HeKO AHi^e, KOMe je noA obhm jencxBOM KpeAHx 
oxBopen; jeMai^ je o6Be3aH, na Aa jom nuKauBa cyna 
lapaHxoBanoM AH^y nsAana HHJe. 

53. Ako je rjiaBHa o6Be3Hocx yc^OBHa, OHAa ke 
H jeMa^ xaKO hcxo yc^OBHo o6Be3aH 6hxh. — TaKO na 
npHMep, öpa^HH ce yroBopH npaBe noA xhm npetyxHHM 
ycjiöBOM, Aa Ke ce 6paK cBpniHXH; c^eACXBeno h je- 
Mai^, KOJH 6h y öpannoM yroBopy mxo rapanxOBao, oa- 
roBapahe yc^OBHO. 

54. KaA ce 36or HCAOcxaxKa KaKBor 6HXHor yc^OBa 
y FjiaBHOJ o6Be3HocxH; Moate y 0A6paHy nsnexn KaKBO 

') Dur. p. 297. — Mol. 1130. 

a) JeMCTBo Mo?Ke np^TxoARTu Bau cieAOBaTH r.iaBHoj o6Be3iiocTH. 

8« 
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oceHHo HAH ancodyTHOy nsysebe^ OHAa ce h jenai^ Moae 
nodUBaxH na Hsysehe laBO hcto Kao h r^aBHH ^ysHHB; 
iHTa BHiue^ H 0H4a, na^ rAaBHH Ay^HHR to ne 6h xTeo 
HHHHTH (L. 15, D , De fidej.), hah ne 6h Morao, Kao 
na npHMep, Ka^ 6h nocAe ^anor jeMCTsa o^oÖpHO xa- 
KBy o6Be3HOCT, Koja je eo. cbom nociaHKy h cacxaBy ca 
CBHM HHfflTaBa. — He CMe AymRVLK y obom CAyqajy 
caiioBwiacHO h cbojhm a^^ou ab, ^lhihh jeMua jeAHor 
Hsyseba, na BOje OBaj HMa cTeneno npaBo'). 

55. Hnmia ne hhhh, aso ce jenai^ oÖBesao, a& 
ce HC ii08HBj>e na Hsysetia y onmxe, hah ce o^peKao, 
^a ynoTpe6H RaBBO hsbccho h onpeAe.&eHO Hsysetie: 
TaKBH ycAOBH 6Alie 6e3 A^jcTBa, jep cy npoxHBHH ÖHty 
caMor jcMCTBa. ÜHaqe ee 6h 6hao HCTOBeTHOciH HBne^y 
jeMHCBC o6Be3HOCTH H OHC rjiaBHora AyAHHRa^ xa^ 6h 
6hao or^ameHO; a^ je npsa HHCia oa CBaKor nsyseka, 
AOK 6h Hcia Hsyaeta TepexHja rdaBHy o6Be3HocT. OH^a 
6h HSHmjo, niTO je ca cbhm npoxHBHO npaBHHif npHH- 
i^nnHMa y cbhm npieAMexHifa, aa ce jenai^ o6Be3ao noA 
xepexHHJHM ycAOBHifa, nero can rjiaBHH AysHHB^ — a 
xo He CMC 6hxh''). 

56. Cfiopo je H3AHmH0 ^a ce npHMexn, ^a y ona- 
KBOM cjiy^ajy, Ba^ ce HnmxaBOCx oahoch Ha can Ayr, 
Aa HHuixa hc hhhh, a& -^h je rAaBHH Ay^HHK 6ho M^aAO 
— HJiH nyflOAexaH*). 



») Tropl. 47, 89, 90, 91. 
») Tropl. 93. 
») DaU 67-72. 



Digitized by 



Google 



37 



06hm jeMCTBa. 

57. JofflT y uoTOTKy; A^jy^^ß onpeAe^eae jcMcxBa, 
Kasa^H CMC npHJLHKOM § 828 rpa)|. 3aK., nao a^ saKO* 
H04aBa^ xote ^a roBopa o oÖHMy jeMCißa. A sancTa y 
ApyroM AeAj ncxor § ctojh obo: 

§ S28. 

(EoÄ ce 3a Apyrora noAmmi, onaÄ Mopa Ayn 
OHOra luaTHTH onaEO naEO ce no^eMHio:) ep6 za na 
eume hu woefbpuTeM hu cyA% oöeeaaTU neMoofce, nezo 
na HOAUKO ce cam» oöeeaao. 

Cßa je npMjiHKa, ab. ce hb pe^H: ^na komlko ce 
caM oöeesao^ Moaie hsbccth, 4a je 3aK0H04aBai^ xxeo 
roBopHTH 06'wjwy- jeMCTBa. ^a Taj o6hm, no ropaeM 
Hspasy HHJe hm y kOjIheo onpeACieH^ to je jacHa cTBap, 
r^aBHO je npasHJio no obom npeAMeiy, ^a: „caope^Ho 
ue CMC upeedauKu zjuxeno^y — na ce noc^e h3 Tora 
H3BeA0, Aa ^jeMau ne o^zoeapa aa eume, ho vito Ayato- 
HUK 4yzyjej hutu ce jeMcxeo Moofce yzoeopuTu 1104 re- 
ofcuM ycAoeuMa.^ — Hna^e^ Ka^ 6h ce hito npoxHBHO 
TOMe yroBopHAO, on^a oÖBesHOc?* jeMCißa ÖHAa 6h jcaho, 
a rjiaBHor Ay»HHEa neniTO ca cbhm Apyro^ a xoMe ce 
6hxhocx caMor jcMcxBa npoxHBH. — CEopo je HdAHuiHO 
4a ce Ease, 4a ce jenai^ MOJRe o6Be3axH, caMO 3a hceh 
Aeo Ayra^ h 004 AaEinHM ycAOBH^a. A xaKBO pemeoe 
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Ha-iasHMO joiuT y pHMC. saKOHy : in leviorem causam (L. 
8, § 7, De fidej.), KOJe hme 3^ ocHOBy laj paaaor, niTO 
ce A^o ca^psaBa y ^eJlOMe. 

Me^y THM, aKO 6h y yfOBopy npoTHBHO ropaHM 
npiiHi](HnHMa 6hw1h CTaBibeHi|[ xemu ycjiOBH, hae 6m, o6- 
BesHocT jeMHeBa Beta ÖHda oa oÖBesHocxH waBHor 4y»- 
HHKa, — nuTaae Hacxaje, 4a ah te oÖBesHOCT jeMHesa 

ÖHTH anCOAyTHO HHmTaBIk; &ah CaMO peAaTHBHO^ TO 

jecT, flfi. ce CBe^e na Mepy oÖBesHOCTH rAaBHOr Ay-KHH- 
Ka? — Phmcko je np^BO y obom miTaay 6hao bpao 
ciporo ; OHO je yHHuiTiiBaAO ca cbhm oÖBesHOCT jeM^eBy , 
Ra4 6h OBa npeßasHAasHAa oÖBesHOCT FAaBHor ^yaLHHKa: 
quod si fvsrint in duriorem causam adJiibiti (fidejus- 
sores), placuit eos omnino non obligari (L. 8, § 7 et 
8; 16, § 1, et 2, 34, 49, § 2, 70, D., De fidej.)*). 
— Cipora OBa Hapei^eaa ^OAasHAa cy oxy^a, nixo je 
jeMCXBO 6hao CBeqana cxnnyAai^HJa (yroBop) h xo ycMeuu 
yroBop, KOHM je jenai^ Mopao oßehaxH ucTy cToap Kao 
H AyJBHHB. — y 4aHauiH>eM cxaay nauier npaBa^ mh- 
CAHMO, 4a 6h ce BaA»aA0 ApmaxH onor ^pyror penieH>a, 
Koje je AaAeKO npaBH^nnje, h Kao xaKBO y onmxe je 
npHM^eHo. 06Be3HOcx ^^KAe jen^eBa iiopa ce CBecxH 
Ha cyMy hah Mepy o6Be3HOcxH rAaB. AyaHHKa*). IIoao- 
6ho Hemxo OBOne, HMano ko^ § 601 rpai|. saKOHHBa, 
r^e ce o^pel^yje maximum 3aK0H0i*HHxepeca. Ako 6h ho- 
BepHAai^ H BetH nnxepec yroBopHO, yroBpp Ba^^a Hete 
nacxH, Hero Ke ce CBecxH caMO na ohoahko nnxepeca 
\ ' ' 

a) Ako jewuH na KaKaB tcäh jciob {oa 4y»HHKa) npHCTany, or jux hh 

y KOJHKO Be BOTKe. 

•) Tropl. 97. 
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KOjiHKO je saKOHOM AosBOAeHö. Obo ce y ocxaAOM jacHo 
BH4H H3 peiH caMor 3aK0Ha (§ 601), kojü bbah, 4a ce 
Beta jiHXBa (04 12) cy40M ne npecyl^yje. — V ocia^OM 
jouiT y cpe4H>eM BeRy^, npaBHHi^H cy ce Tpy4H;iH, 4a 
CTporocT npHHi^Mna phm. npaßa yöjiaaie, npHMeayjyiiH 
OBO 4pyro pemeBe, Koje BHine 04roBapa npaBiii^u. 

58. Ha OBOMe MecTy. Ba^a c Mecia 4a npuMexuMO, 
4a ce oÖBesHocT jeM^Ba He Moae hh pamHpuTH hh 
orem^aTH 4eA0M^ 6vlao oaBHor 4y»HHKa, 6hj10 noBe- 
pHOi^a;, — Hero caMO 0H4a; ano 611 yBe^niafte oßses- 

HOCTB 40ia3H40 HO npMp04H CaMC OOBeSHOCTH. 

59« OTemHaß>e uavl yBejiBqaH>e jen^eBe oÖBesHocTii 
^eHH ce no kojik^heh;, BpeMeny, Mocxy, ycAOBy hjIh 
HaHHHy. — ^öi^HHJe heno tbbophth TyMaqeay u pa- 
uiHpeBy jeMCTBa no i&eroBoj npMpo4u, HspassMa, KOjuMa 
je yroBopeno h t, 4. 

\60^-o KoAUHUHo, — 0HeBU4H0 je, 4a aKO 4yÄHHK 
Ayryje caMO cTo 4yKaTa, 4a tie h jewai^ paBHHM HaqH- 
HOM 4yroBaTH HCTy cyMy, npw CBeM tom hito 6m ce 
oßeeaaO; 4a n^axH jany cyMy. 

61. Moa:e ce 4eeHxu, 4a r^iaBHH 4yr He öy4e jom 
npeHHinlieH, a 4a ce HnaR jcMai^ oßBese 3a u3BecHy 
cyMy, Ha npH^HKysa cxo 4yKaxa. Y xom cAynajy, aKo 
ce no npHMumheEby nOKaate, 4a je rjiaBHM 4yr Maibü 
04 oBe cyne h 4a ne hbhoch BHnie 04 mecex 4yKaxa, 
o6Be3Hocx jeM^CBa, cBemte ce sa OBy noc4e4iBy cyny, 
jep ce npexnocxaBAti, aa je aeroBa oÖBesHocx y noqexKy 
yxBpVena na cxo 4yKÄxa cano y HHxepecy jeiii^a, 4a ne 
6u Ha BHme b6Be3aH dng, aEO 6h ce no npennuihefty 
HdHam^o, 4a 4y«HHK Befcy cyny 4yryje. 
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Jomi je^an npHiiep. IleTap Ayryje 1000 ^yBaia^ 
H xpeöa cyxpa Aa njiaTH, a nena oaeja. Ja jeMCiByjeM 
sa H»era^ h Aa 6h ao6ho oa noBepnoi^a roAHny Aana 
noneBa, oÖBeateM ce, Aa ty luaTHTH 1050 AyKaia, Oaa- 
RaB yroBop BpeA«, jep cyna oa 1050 Aysaia Z9^ Kojy 
caM ce oÖBesao, cacioJH ce: V hb cyne oa 1000 Ay- 
Kaia, KOJy Heiap Ayryje, h Kojy caM o6eliao ja Aa 
n^aTEMy npena noipeÖH: 2® h3 cyne oa 50 Ay^axa, 
Bojy caM ja oöetao Aa n^aiHM noBepeoi^y. H aKO IleTap 
He Ayryje obhx 50 Ay^axa, ja hy nnaK .6hth oÖBesaH 
Aa Hx n^iaTHM^ He Ha ocHOBy jencxBa, ho Kao onaj^ 
KOJH 4o6ap CTOJu (6p, 17). 3a OBy ocoöeny cyny, ja 
HHcaM jeMCTBOBao sa üexpa^ nero can npHMHO na ce 
OABOjeny oÖBesHocT, Kao dH^e Eoje 4o6po <^TOju. Ja caM 
o6eliao^ Aa aKO oh ne njiaTH 50 Aysaxa y HMe mbtc- 
peca sa A03B0j>eHH noneR^ Aa tiy hx ja noBepHoi^ 

HAaTHTH*). 

\62^ 2-0 BpeMe. — JeMa^ nHje oÖBeaan Aa n^aTH 
y RpaKeM poKy, ho y ohom info je oana^en sa MaB- 
Hor Ay^HHRa ; oh reo 6h ce h oÖBesao na Rpatie BpcMe^ 
H»eroBa oÖbcbhoct ne 6h My cTajaaa na nyxy, Aa ce 

ne ROpHCTH pOROM/ ROJH je 0CTaBJ>eH rJiaBHOM Ay^HHRy. 

To ce Aaje HSBecTH hb onor apaBHJia^ no komö jcMai^ ne 
MOse 6hth o6BeBaH hoa tcshm yc^oBHMa, ho mxo oafo- 
Bapa raaBHE Ay^HHB. — Mel^y Xhm ap^bh ce^ Aa xaRsa 
o6Be3Hocx MO»e BpeAHXH Rao yroBop constitutae pecuh 
niae^ aRO ce hb yroBopa bhah naMepa yroBopana^ Aa cy 
XTCAH Aa npeEHBTO MaBHy o6BeBHOCT*). OBaRO peineifce, 
o6janrH»eHO na OBaj na^qHH ne Tpnn HHRaRBe xemBoKe. 

») Tropl. 100, iOI. 
«) Tropl 103, 
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Phmckh saROHH HMajy BHme Hape]^eH>a o poEO* 
BHMa^ KOJH ce TH^y JBMCTBa. TaMO Ha^asHMO, A» ce 
jenai^ MO»e oöaesaTH npocxo, hah ab, njüaiH y onpe- 
AejbeBVL Aan, hah hoa yc^oBOM (L. 6. § 1 D., De fidej.). 
fl^B^be^ 4a jenai^ ne MO»e öhth lyaien y Epateif poKy 
HO rjiaBHH 4yÄHHK (L. 57, eod.)- — Iloc^ie Tora, 4a 
oÖBesHOCT jeMCTBa nocxoJH, äovoa je 4y:KHHK oÖBesaH, 
6ap npapo^Ho (L. 60, D., De fidej.). 3a ihm, aKo je 
oÖBOSHOCT ^ysHHKOBä 4a HjiaTH HSBecHOF 4aHa, a jeM^eBa 
ycjiOBHa, 0H4a jeMact He 04roBapa npe 4aHa, kojh je 
osHaneH sa 4yKHHKa (L. 16, § 5, eod.) h aKo .6h ce 
ycAOB npe Tora HcnyHHO. 

>ßai/ 3-e MecTO. — Jenai^ je oÖBesan «a n^aTH 
y MecTy, Kojeje oana^eno y waBHOJ oÖBesHOCTH, h aito 
6h o6eliao 4a njiaTH y KaKBOM necTy, KOJe 6h 6hao 
y4aAeHHJe 04 npBora (L. 16, §§ 1 h 2 D., De fidej.). 
— Mel^y THM, TaKBO he o6eliaÄe 4a Bpe4H, aKO je 
y^Haeno He 04 jeima, ho 04 EaKBor dH^a, KOJe ce o6Be3a- 
-10 yroBopoM constitutae pecuniae, aAH aEO 6h tq 4Pyro 
MecTO 6hjIO H3a6paH0, pa4H Öo^e yro4HOCTH jew^eBe*), 

64. 4-0 VcAoeu u hühuh. — Hena cynae, 4a ce 
jcMai^ He Moate o6Be3aTH hhcto h npocTO, Ea4 je MaBHa 
o6Be3HocT ycAOBHa (L. 8, § 7, D., De fidej.). Taso hcto, 
aKo 6h rjiaBHa o6Be3HocT BaBHCH^a 04 nesor 4ora]^aja 
EOJH 6h ce HMao hsbpihhth hah 4oro4HTH Ba neceii; 4aHa, 
o6Be3HOCT jcMHOBa He MOÄC ce OTernyTH na ro4HHy 4aHa. 
Ha nocACTEy, jeMa^ ce ne M0»e o6Be3aTH no4 EasnennM 
ycAOBOM, aEO ce 4yKHHE npocTO o6Be3ao. 

») Tropl. 104. 105. 
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y cBHMa OBHM AaHHM cjiyHaJHMa, je^HOM peHH,. 
ycAOB, pfOK H KaaneHH yMOB, cMß^Tpajy ce uao caciaB- 
HH AMOBH caMor Ayra, h noqeM oÖBesHOCT jen'ieBy le- 
peiHHJOM HHHe, cnaAajy, noA cxporocx OHor npMHi^Hna 
KOJH He Aa, Aa jenai^ Öy^e Ha Burae oÖBesan^ ho caw 

AySKHHK. 

65. Aah obaö Haciaje je^na xemKoha: je ah ao- 
BOjbHO, Aa jenai^ 6y4e oösesaH caico na oho^ na hito 
ce oÖBesao r^aBHH ^y^RHUK^ na ^a ce aeroBa oÖBesHoci 
He cMaxpa Kao TepeTHHJa, — hah ochm Tora ipeöa 
jom, 4a He 6yAe Beaan KaKBOM jawM npaBHOM CBe- 
30M OA oaBHor AyKHHKa; HAH Aa ne Öy^e H3A0ÄeH 
CTpo2KHJeM HSBpmeay oÖBesHOciH? — IIoTJe BeAH, ab. 
npHHi^Hn, 'no KOMe jeMa^, ne cMe 6hth oßnesan uoa 
TepeiHHJHM ycAOBHMa 04 r^aBHOr AyacHHKa, — in du- 
riorem causam — HMa cc laKo paayMeiH , 4a ce to 

OÄHOCH, Ha OHO, HITO Ay^KHHK Ayryje , H HITO yflpaBO 

qHHH npe^MeT waBHe oÖBesHOCTH. HcxHHa je^ Aa jeMa^ 
He CMe AyroBaxH BHnie, ho mxo Ayryje rJiaBHH AyacHHK 
HH quantitatae, die, loco. conditione, modo; ajiH mxo 
ce XHqe cane npaBne nese, oh Moate Öhxh jaqe h xeate. 
oÖBesaH. Ha npHMep^ no npHHi^HnuHa phmc. npana jenai^ 
KoJH npHcxane Aa rapaHxyje KaKBy npnpoAHy oöbcshocx 
jaqe je hah xeae oÖBeaan ho rdaBHH Ay^HHE, noqcM 
moäo 6hxh upHHyi^eH Aa HAaxH^ aok Mel^y xhm r^aBH« 
AyatHHK ne Moate 6hxh xy»eH, jep ^OBepHAa^ nena 
xpaatÖHHy npoxHB aera. 

KaKo ce A^KAe Aanac Hna pasynexH ropftH Hspas 
„HOA xeasHM ycAOBHMa." 

Cbh HOBHJH npaBHHi^M ycBOJHAH cy MHmAene IIo- 
xje-OBO. Ho noBOj chcxcmh, xeacH ycAOBH, cMaxpajy ce 
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A9, cy OHH^ koH 6h npoTMBHO 6nYxy caator jeMCTBa, 06- 
BesHBEAH jeMina Ah n^aiH BHine, ho hito Ayryje rjiaBHH 
Ay»HHK, KOJH 6h sa jeMjDia oxemHa^H OHy oÖbcshoct, 
Kojy je 4yÄHHK npBOÖHTHO Ha ce yseo. 

Aavl nOA ropBH H3pa3 ne cna^ajy ohh yciOBH, 
Koju ce 04Hoce na ueepmHocT oöeeae, u koju 6u jcMm 
crpootcujuM cprrcTeuMa upuHy4e sesueoAu: non durius 
sed arctiuSj Kao ieto Be;iH Boei. 

ÜHa'^e Ba.i»aAO 6h noApa^aBaiH, 4a, Ra^ Ay^HHK 
He 6u cail3Bo;Leo xHnoTeRy (rojh Moa&^a nena neno- 
EpeTHHx 4a6apa), 0H4a^ Aa hh jeMai^ ne MOse ^aiH 
xHEOTBRy. A TO 6h ÖHjia BpAO HyAHa c^eACTBenocT, 
6e3 HRaKBe 36H.MEe noÖyAe, noneM ce rjiaBua o6Be3HOCT 
THMe ne innpH hjh ne oTein^aBa. na h OBa nyAHa 
CjieACTBeHöCT Helle HMaxH yBeE 3a a^Jctbo a^ cnpenn, 
xe Aa MnaK jenai^ ne 6yAe jane h ca BehHM pesyAxa- 
TOM o6Be3aH Hero caM AyaHHR; jep ce moäc a^chth, 
Aft osaj neMa nenoRpeTHor HMaEba Rao jenai^, a none- 
pH^ai]; y otoRBOM cdy^ajy, noraio AOÖHJe npecyAy npo- 
THB jeMi^a^ MO»e HMaiH na ocnoBy le npecyAe y neAO- 
CTaiRy yroBopene, cyACRy oninTy') xnnoTeRy na cBHMa 
jeMHeBHM AOÖpHMa. Ha npoiHB, Ay^HHROBa HHCxa no- 
RpcTHa AOÖpa H3jia3e hchoa xe saAore. lUxa BHine, 
RaA ce npoTHB jeama ne 6m »looa ynoxpe6HXH Apyra 
HpHHyAHa cpeACXBa, ao ona, Roja ce na AyatHHKa npn- 
MCHHXH Mory^ OHAa xpe6a 6hxh cAeAcxBcn na Ra3axH, Aa 
RaA Ay»HHR HeMa nenoRpexHHx Ao6apa, na Roja 6h 
ce Morjia RaKBa 6e36eAHOCx cxaBHxn, Aa ce xo ne Moae 



*) O onuiTOJ H cy4CKoj xanorenH roBopcHo je y XunoTenapHOM npaey 

6p. 196 H 85 B 0464. 
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HHHHTH HH Ha jeM^esHM HenoKpeTHHM Ao6pHMa, Ma 4a 
Hx OBaj HMa. Hs cBera öBor jacHo HadasH^ asl ce OBaBBO 
MHeH>e He MO^e no^p^aBaTH*). 

66. HcTHHa, jenai^ ne MO»e AyroBaTH BHnie, ho 
HiTO Ayryje r^aBHH AysHHK; aJiH na npoxHB jeHöTBO 
Moae 6hth yroBopeno, caiio sa neKn ^eo Ayra h uoa 
ycdOBHMa Maae TepeTHHM: in minorem summam rede . 
fidejussor accipitur (L 8, § 7, D., De fidej.)*). 

67. TaKO HCTO MO»e ce jeMa^ ycAOBHO oßBesaxH, 
Kao mTO CMO to jcahom Kasa^iH, npH cseM tom mxo 
je Ay»HHKOBa oÖBesHocT qHCia h npocxa. — To je 
Aoca^a neocHopena AORipHna HoTJe-OBa. 

Ako 6h Ha npHMep^ jcmctbo öhao yrOBopeno, hoa 
4B0CTpyRHM aATepnaTHBHHM yc^OBOM (aKO xa ^al^a 4o]^e^ 
UAU aKO xaj pax npecxane), a waBna je oÖBesnocx uel^y 
xuM noA je^HHM cano 04 obhx ycaoBa yr^aB^bena; 
oncxanaK jeMCXBa saBHCHhe caMO 04 HcnyHeaa OBor 
noMeAaer ycAOBa; 4pyrH onaj ciiaxpatie ce, Kao ^a 
HHJe HH yroBopen. — TaKo hcxo, aBO 6h rjiaBna 06- 
Be3HOcx6HJLayroBopeHa no4 KaKBHM MemoBHXHic yc^OBOM: 
üKO xa Aoßa 40^e ca xaKeuM ToeapoM, a jcmcxbo iiei|y 
XHM no4 npocxHM ycjioBOM am aü^ Ao^e^ HcnyHeae 
OBor jcAHHor ycjiosa nete 6flXH aoboaho, xe ^a jcmcxbo 
npoHSBe^e CBOJe ^ejcxBo, aKo dal^a ne 6y4e OHaKO na- 
xoBapena, Kao mxo je y MaBHOJ o6Be3HocxH osHaqeno. 
— Ha nocjiexKy, aKO ce Ay»HHK oÖBesao no^ je4HHM 
ycAOBOM, a jenai^ no4 Apyrnn, nysHO tie 6hxh 4a ce 



») Tropl. 109, 8. — Zachar. III, p. 150. — Dali. 73—83. 
a) Ha Maiby cjuj Mo»e ce jenan nyHOBasao o6Be8aTH. 
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o6a ycAOBa Hcnyne, tc a* jenai^ ßy^e oÖsesaH (L. 70, 
§ 1, D., De fidej.). 

68. Jenai^ ce ne Moaie oÖBesaTH Ha APyry CTBap, 
HO na OHy; Kojy je oöehao rAaBHH Ay»HHK : in aliam 
rem quam quae credita est fidejussor obligari non 
potest (L. 42. D., De fidej.). Ho xone, aKO 6h MaBHH 
Ayr HMao sa npe^Mex EaRBy cyny HOBaiiia, a Heso 6h 
ce Kao jenai^ oÖBeaao, ab, n^iaiH noBepHOn;y nsßecHy 
BOJLHqHHy sHTa^ TaRBa he oÖBeaHOCT 6hth HHmxaBa; 
ocHM, Kao niTo npHMeliaBa TpoJOH*), aKO ce no okoa- 
flocTHMa HC 6h momo H3BecTH, ^a je TO npocTH yroBop 
constitutae pecuniae, — HjIH jomT, Kao nixo bcjIh 
^HpaHTOH, aKO jeM^esa oÖBesHOcx hhjc A^Ha Kao rJiaBna, 
T. j. AÄ jö APyKHa, a ne Kao ona Koja AO^asH npöcTO 
H3 jcMCTBa (L. 8, § 8, H 9. eod.). — IIo hcthm aa- 
KOHHMa, jenai^ HHJe Morao OAronapaTH h 3a ymHBa&e^ 
KaA je r;iaBHH ay^hek oÖBesan hhcto sa cano HMaae; 
J^P j^ ysHBaif»e npaso^ KOje A0Aa3H h3 HMaH>a, a ne 
hhhh Aeo caMor HMa&a. 

, €9. Mel|y thm UoTJe ynH, a^ jeMa^ Moae oßetaTH 
H3BecHy cyMy HOBai^a Ha mccto cTBapH Kojy MaBHH 
Ay»HHK Ayryje: MO»e mh ko cnaaiHO jcmheth, bcjih 
OH, ca 100 lajiHpa, 3a cto Mepni^a sHxa, mxo mh 
AyatHHK HMa a^ AaA^. Ho noBiyr ce npox^enyje cnaKa, 
CTBap, a onaj kojh mh Ayryje cto Mepni^a »Hia, y 
CTBapH Ayryje mh na hhcto cto TaAHpa, cacactbcho 
onaj, KOJH jeMHH 3a Ay^HHKa h oöBcsyje ce a^ mh 
HdaTH CTO TaAHpa, ne oßnesyje ce na HHHiTa Apyro, 

») Tropl. 182. 
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HO Ha OHO, uiTO MH Ayrvje r^aBHH 4y»HHK. — UcTor 
je MHDiAeifca h Hohco, aAH oh ^o^aje, ^a ce jenau 
MOÄe OAyÄHTH d ca »htom; — to saBMCM 04 aeroBe 
BOAe. A;iM noqeM je MSBpmHocT oÖBesnocTH oanaiena 
y ÄHTy, in forma specifica , to jeMjty nebe 6hth ao3- 
BOACHO, AB. oöetiany cyny y HOBi^y cMaH>H , hoa naro- 
BopoM, 4a »HTO 4aHac HeMa onojiiiKy Bpe4H0CT 11 4a 
je jeBTHHHJe. — To je Bp;io ciporo: jeMa^ je uciHHa 
H3JaBH0, 4a npHcxaje 4a ce oÖBeaie 40 usBecne cy^e; 
aAH ce TUMe HHJe 04peKao npaBa, 4a cBojy oöbcshoct 
cBe4e na MaH>e, aKo ce noKaaie, 4a H>eioBa oÖBesHocT 
y cTBapH npe^iaau MaBny o6Be3HocT. 



O TyMEHeBby h MorykeM paumpe&y jencTBa. 

70. IlomTO CMO HBAoatHjiu flCKa npaBM4a, Koja 
c;iyffie nao ^paHH^e oÖBesHociH csaKOM jeMi^y, napo- 
qHTO Ka4 My je Hanepa, 4a ce cxporo npH4pataBa onora 
fliTO je y yroBopy KasaHO h 4a HHKaKo He ysHMAe na 
ce KapaETcp MaBHor 4ya{HHKa, — ca4 teMO rOBopHTu 
TyManefty h Moryten pamapefty jeMcxBa: 1** no 
upHpo4n oÖBesHOCTU na Kojy ce 04HOCH , t. j. no pas- 
jiHi^H, aKO ce TH^e MaBHe hau cnope4He ciBapn; — 
2* aKO cy Hspasu y yroBopy xaKBor KapaKiepa, 4a ce 
CMaipajy Kao orpaHHiaBajyliu hau cy Heonpe4eAeHH, 
— 3* aKO ce jcmctbo 04H0cu na je4aH je4HTn npe4- 
MCT^ MAU Ha i^eAHHy BaRBux onepai^uja; — 4** na 
nocACTKy, HO KapaKTcpy oÖBesanor AHn;a, mio he nac 

40BeCTH 4a rOBOpUMO HaCAe4HHI^UMa. 
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71. Ilpe cBera jeMcxBO ce ne npcTnocTaBAa, Hero 
jrfopa 6hth H3BecH0, t. j. laKO, ^a je oieBHAHO,- ^a 
ce HSBecHO jiHi^e Kao jeMa^ oÖBeaaAO. — Iloc^e loia, 
jCMCTBO ce He CMe uihphtii npeKO rpanai^a y KOHMa je 
yroBopcHO^ hau Kao mio ce Kaate y § 828 rpalj. sa- 
KOHUKa: „onam küko ce (€Mai^) uo^jeMHuo^ A to je 
Öam HHiaae HaJAe^HKaxHHje npnpoAe, Koje Moate aätu 
iiOBo^a necTHM cnopoBHMa. Join y pHMC. npasy HaHjia- 
3flM0 Ha je^aH saKon^ y kom ctojm obo ^eno Hapei)eFbe : 
fiele] ussio est strictissimi juris ^ et non extenditur de 
re ad rem de persona ad personam de tempora ad 
tempuä^), Obo 6h npaßujio 6h;io A^AyKi^HJa 3ApaBor 
pasyna h a^ My HHJe aanoHO^aBai^ nosHiHBHy cnary 
Aao; a^iH no4 H>eroBy npHMeny ^o^ase toahko kübot- 
HHx HHTepeca, Aa ce HHiepecoBane cxpane yneK ycH- 
AaBajy ^a npHMeny Hcior Hsöerny. — Y ocxa^iOM , y 
ApyrHM pHMCKHM 3aK0HHMa HHiaMO, fifl, jeMai^ OAroBapa 
caMO 3a OHOAHKO, 3a KOAHKO ce y caMOM yroBopy o6- 
Besao (L. 44, D.; de lidej.); xaKO, aKo ce oÖBesao 
caMo 3a c^iyqaj, aKO AyaiHHK naAne y npe3aAyateH0 
cTaH>e, Aa te sa laj c^ynaj h OAroBapaiH^ (L. 41, 
u 63, eod.). y 3aK0HHi^uMa nan aycTpHCKOM (mio je 
M KüA Hac ycBojeno) h npycKOM, Kao h koa Behune 
ApyrHx 3aK0H0AaBan;a , jeMcxBO cexyMaqn yseK y naj. 
yateM cMHc^y. Y ocxaAOM ^p^o je hojmahbo, a* Jgm- 
cxBo Kao CHopeAHa oÖBeBHOcx, rapanxyjytH rjiaBHy, ne 
Moae BHuie mxo rapanxoBaxii , ho mxo ce y rjaBHOJ 
oÖBesHOcxH na^asH. 

a) JeMCTBo ce Mopa npaBHu^Ku HajcTposKHJe oueibuBain; oho ce He 
uoHi'e npHMeHDTn oa jeAue CTBapu na Apyry, 04 je4Hor juua na 
Apyro, OA jcAHor BpexeHa na Apyro. 
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72. Mel|y thm npaiHHiiH yqe, aä y CAy^ajy, KaA 
6ü ce cyMH»aAO o cMHC^y caMor jeMCTBa , a& j^" BpAO 
npHpoAHO^ AA ce TyMa?H no rAaBHOJ oÖBesHOcxH, h aa 
My ce A&A^ HCTH o6HMy BOJE HMaAe r^asHE Ayr^); 
niTo ce TEqe oÖEMa caMor jencTBa, Baj»a 6pEaLs»EB0 
HCEETaxE npHpoAy E 6ETHe KapaRxepe no caMEM Espa- 
3HMa yroBopa (IIohco). — H saBcia, Aa ce c ebbcc- 
Homty onpcAejiE CMBcao b o6bm jencTBa, Baj>a yBeK. 
BCBETaTH EcnpaBy, y Kojoj je yrOBOp E3A0»eH. — 
Aae Ee BajBa HEKaA ryÖEXE e3 BHAa, ab, jenaii cbojom: 
oÖBesHomty qanE yBCK Ao6po Ae^o b ycdyry, na c 
Tora Baj>a xyMaqETB jencxBO yBCK y xefflH>eM CMBC^iy. 

73. Aae aKO ce b3 yroBopa jacBO beae, a^ je 
jeMai^ EMao naMepy a^tb cbojoj o6Be3BOcxB ecxe o6bm 
KoJE EMa oaraa oßseBBOcx, OHAa 6b 6eao npoxEBHO 
npaBEAEMa sApaBe AorEKe e npaBBi^e, Aa ce cyAHJa 
npEApa^aBa cano neKEx B3pa3ay BEuie bae Mau>e cyM- 
ftEBEx y yroBopy, na Aa saaqaj jcMCXBa EcxyMa^B 
npoxEBBO aeroBOM bcxbbbxom cMBCAy; xaKO na npBMep 
aKO 6e ce jeMai^ oÖBesao onaKO koo u zjiaenu ^yq/cnuK 
OBAa ce EMa cMaxpaxE, aä je aeroBa oÖBesnocx bcxo- 
Bexna Ay»HBKOB0J, cACACXBeHO, a» cc oApeKao npaßa, 
Aa ce no3EBjBe ne ÖAaroAejaae noAcae. HapoHBXo, aKO 
6b ocbm Bajcepe aeroBC e oÖBnaj Mecxa 6bo , Aa ce 
jeMn;E oÖBCByjy Kao e r^aBBE AyatHBK*). 

74. IIo onmxBM npaBBABMa t'pal). npaBa, onaj 
KOJE OATOBapa sa zAaeno oAroBapa b sa caope4HO. Ox- 
KyA ce BMa BSBecxB, Aa jcMai^ rapasxyjyliB sa rdaBBE 

») Tropl. 119. 
») Dali. 85—98. ' 
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Ayv OAroBapa n 3a cBe cnope^He oÖBesHocTH, Kao dito 
cy, HHTepec, iponiKOBH h HasHa^a mTexe. To je y on- 
niTe npHM^eHO; napoqHTo OH^a Ka^ cnopcAHe oÖBesHOciH 
He HHHe HCKH OABOJeHH Ayr, nero Ka^ AO-iaBe neno- 
cpe^HO H3 caifor waBHor Ayra. — Ha npoiHB, aKO je jeM- 
CTBO Aano caMO 3a zAaeno, sa KauuTcuiy OH^a ce ne npo- 
CTHpe Ha cHopeAHe oöbcshocth Kao mTO cy HHTepec, 

TpOHIKOBH H T. fl,}). 

Aah KaA ce h3 peqn caMor yroBopa bhah, ^a je jeM- 
CTBO HeorpaHH^eHO , OHAa ce jiaKO yseiH Mome , a^ cy 
yroBopaqn HMajiH naMepy , Aa ra pacnpocxpy h Ha cno- 
peAHe oÖBesHOCTH. 

BHHie Hapel^eEba phmc. npaBa yTBpl^yjy hcto npa- 
bhjIO. H3 h»hx ce bua£[ y A^ ce jcmctbo cMaxpa^o nao 
HeonpeAejbeHO, KaA je y ceÖH cxBaiiajio ^eAHHy rapan- 
TOBane cTBapn, omnem causam' omnem condudionem, 
Kao mio BCAH IlaBAe (L. 56, § 2; D., De fidej.), h 
noAoßna o6Be3HOCT npocTHpa^ia ce na cbc mxo je no- 
pcA Ayra cnopcAHO connexorum et dependentium (Mar- 
sili). OxyAa h hobh npaBHHi^H H3B0Ae a& jeMai^ oAroBapa 
3a HHTepec, 6ho oh yroBopen hah ne, 3a naKnaAe 36or 
norpeniKe hah pi^aBor pyKOBaaa, — an ocTa^e. Jep^ 
KaA ce jcMai^ oÖBeate y onraie, OHAa ce Mopa ysexH, 
Aa je HMao y BHAy CBa cACACTBa, Koja ce Mory H3po- 
AHTH HO npnpoAH caMor yroBOpa*). 

75. TpoAOH*), HAe jom h flßJbe, na sase, a& ^^ 
jenai^ oArosapaiH 3a CBasy naiiepHy norpesu^y lULfi npe- 

M Tropl. 149. 
») DalL 95 
«) Tropl. 162. 

OBJAniH». rPA«. 3AB.: O JBIICTBV. 4 
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Bapy Kojy 6h yqyHHO iMaBHn AyatHHK, 3a Rora ce jenan 
y yroBopy oÖBesao 6es HKaKBor orpaHHqeaa. Penieae 
GBO oAroBapaAO 6u y OQinTe npuHi^unuMa, no KojuMa 
ce i^eHH o^roBopHOCT jenqeBa, auo je noMenyTU HHcau 
3a HaBCAeHu Cwiyqaj HMao y BH^y xaKBa A^Aa hah 3^0- 
ynoTpeÖe, KOJe ce jcahom aAMHHHCTparopy hau a^ao- 
Bol)H Mory y KpMBH^y Aa npHnnrny, Kao Ha npHMep, 
KaA ÖH KpHuiOM APBa ceKRo H npoAaBao. Jenai; kojh 
3a TaKBor aAMHHHCTpaxopa - rapaHxyje oAroBapahe 3a 
H>eroBe 3AoynoTpe6e h Apyra inxeTHa Ae^a. — AwIm aBO 
6h JCAHO AHi^e, y naMepH 0. AOÖHJe KaBBy cyny aoBai^a 
y sajaM, EaKBO mccto HwIh c^yaiöy, ynpaßy HaA Ty^HM 
nocAOBHMa, ynoTpe6HAO KaKBy npcBapy, h a^ cBOje 
uejbii HHJe Aomwio APyK^e, aero o6MaHyBfflH noBcpHOi^e 
H^H AHi^e, KOje My je CBOjy cTBap noBepHwio, — oHAa 
naM ce hhhh, a» 3ä uiTexy KOJy 6h obo ^H^e upexp- 
HH^o, nete OAroBapaiH jenau xaKBor 6ecaBecHor Ay»- 
HHKa, — ocHM aKO H jeMai^ HHJe ynecTBOBao y npeBapn. 
A^H H y TOM CAynajy öain jeMa^ te OAroBapaTH, ajiH no 
§§ 800 H HAytHMa rpat|. 3aK0HHKa, a He no o6Be3H 
jeMCTBa, KOJaH aKOJe AOAHHJa noc^^ y^naene npeBape 
unaK ra ne oc^o6o^Ba oa naKHaAe. 

76. II 3aHCTa, jencTBo Ma KaBo HeorpaHHqeno 6bao^ 
HHBaA ce He apocinpe na oÖBearrocTH, KOJe cy nocTaae 
U3 KaBBor cacBHM CTpaHor yspoBa yroBopy, 3a Boja. 
jeMai; rapaHiyje. 3a obo pemeae IToTJe naBOAH ^en 
npHMep: aBo 6h, Be^H oh, jeAan AyatHHE y BOAOHHJaMa,. 
ysaJMAyjyliH HOBaua aäo y 3a;iory BaBBor po6a, 3a Bora 
3Ha Aa xoke Aa BpaAe, — a^iH o TOMe ne H3BecTH no-^ 
BepHoi^a; po6 yqHHH bhuic Epa^ na mTexy oBora. CwieA- 
cTBa OBe norpeuiBe ne MOry nacTH na AHUfiy Boje Bao 
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jeMEn rapaHTyje sa Ay^HUKa, jep HHKaKO He AO^ase h3 
rapaHTOBane oÖBesHOCTH, Hero h3 jeAHor cipanor yspona 
T. j. H3 tyTaaa AyatHHKOBor, kojh iipa AÄBaay saAore 
npHKpHO je Äene Mane. — Obo o^roBapa h ohom phmc. 
3aK0Hy, no komc, aKo jeMau rapaHTyje sasajaM, OH^a 
HeKe OArOBapaxH 3a KBap hah APyry mieTy. Kojy 6h 
AyÄHHK yiMHHO Ha 3aA03H (L. 54, D., De fidej). 

77. 06mm jeMCTBa pasAHKyje ce, Kao uito bhahmo, 
HO TOMe, An. AH je jeMCTBo y yroBopy oipanuHeno hah 
we, Aa «^H J6 cKynem h;ih '^oupeAeJbeHo. Hs OBora ce 
MOMie HBBecTH onniTe npaBH^io, Aa jeMCXBo ne CMe npe- 
jiasHTH rpaHHi^e, Koje cy y yroBopy no^oateHe. C ko- 
jiuKo BeiiMM pasAoroM, HMa ce to npaBHjio npHMeHHTH, 
EaA je HeKO orpaHHqeae y yroBopy 6ani H3peHH0 Ka- 
3aH0 y KopHCT jeMHeBy. TaKO na npHMep aKo je y yro- 
Bopy onpeAejbeH Aan, KaA fce jeMai; Hcn^aTHiH KanHTaii, 
OHAa ce He exe nan-iaxa TpaatHTH npe, na MaKap Ay^- 
HUK nao H HOA cieniHuiTe. 

78. UIto ce thhc jcMCXBa KOJe je neoupeAejbeHOy 
Kasa^iH CMO, Aa je aanme McxyManHXH aeroBe o6Be3e. — 
Jep aKo HMJe aosboacho, npeKopa^HBaxH rpaHHAe, KOje 
cy y yroBopy no^oatene, Hspenno h;ih npetyxHO, y ko- 
pHCX jeMqeBy, — xaKo hcxo nnje c;io6oaho, cxaBjbaxH 
caMOBOjBHO Me^e, hckom jcMCXBy, KOJe je y yroBopy Kao 
HeonpeACAeno 3aKAyHeH0. Hs xora ce hbboah nocae, a^ 
ce HeonpeAC^eHO jeMcxBO uaKBe rjiaBHe o6Be3HOcxH, oa- 
HOCM H Hfl CBe cnopeAHe o6Be3HOcxH Hcxor Ayra. — H 
3aHcxa, Bpjio je npHpoAHO, Aa KaA cy H3pa3H, KOüMa je 
jcMcxBO 3aK^i»yHeflo, onmxH h HeonpeACdfeeHH. Aa ce je- 
Man Kao o6Be3aH CMaxpa, Aa rapanxyje 3a cee oöeesnocTu 
4yMHHK06e y onmxe, jep yrOBop, kojhm je npHcxao Aa 
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rapaHTyje sa AyaKHHBa, yanica ce, 4a je npucTao a^ sa 
H>era rapaHxyje in omnem causam^). 

79. KaA H KaA jcmctbom ce rapaniyje CKyw nmo- 
eux ouepauuja, ynpaBa HeKor Tyiopa, cxapaTejba, pe^H- 
xejba H T. A. y TaKBOM c^y^ajy, no ceÖH ce pasyice, Aa 
jeMCTBO HOCH HCOHpeAeAeHH KapaKxep, h npocxnpe ce 
Ha CBa AeAB, xyxopa, cxapaxe^a, peAHTejba h x. a. — 
TaBo na np. onaj, rojh Bao je^em rapanxyje 3a KaKBor 
saByni^a. ne nasaB Aa rapanxyje caMO sa i^eny 3aKyna, 
Hero HBJaBH y yroBopy ohhixhm napasoM aä rapanxyje 
sa HSBpmeae saKyna (oa cxpane saKyni^a), — oÖBesan 
je Aa HjiaxH ne caMO i^eny saKyna, nero OAroBapa sa 
CBe oÖBesHOcxH saKynqeBe, KOje cy y yroBopy HS^oaie- 
He, Bao nixo cy nonpaBRe, HSMene, mxexe h x. a. Pasyne 
ce no ceÖH, a* ce obac noApasyneßajy h saRone 06- 
BesHocxH rpa]^. saBOHHKa. — Baaino je^ Aa hsjIOs&hmo 
OBAe Hape]^eH>a phmc. saBOHa obom HHxepecaHxnoM 
npeAMexy. V KaA 3aBy^^H AMy jeMi^e, OHAa xpeöa a^ 
OBH OAroBapajy sa BpeAHOcx CBHJy ohhx cxBapn, KOje ce 
Hajiase na AoöpHMa, paAH H>HX0Be eBcn^oaxai^HJe (L. 
52, § 2, D., De fidej.); — 2® JeMa^ saBynqeB oAroBapa 
sa i^eny saayna, Bao h sa noBpataj cBera onora, mxo 
je ocxaBj»eHo sa eBcnaoaxaii^HJy saBynnor Aoßpa: fide- 
jtissores a colonis datoSy etiam ob pecuniam dotis prae- 
dioruffiy teneri convenit, cum, ea quoque specieSy locati- 
onis vincuium ad se trdhat (L. 52. § 2, eod*). — To 

>) Dali. 107—111. 

a) Ba^a yseTB» Aa jeimn oa saKjnaaa Aanii, oAroBapajy b aa CTBspn, 
npHHaA4e»ehe saKyn^eHOM Ao6py, Jep h osa BpCTa (oTsapu) Besaaa 
je 3a aaRynHB yroBop. 
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je CBe Bpjio pas^osHO^ npeinocTaE&ajyiiH, 4a ce jencTBO 
o^HOCE na i^eAUHy onepaii,uja, h hobh neci^H npH^p- 
»aBajy ce Hcie AORTpane '). — Pasna OBa pemeaa cao- 
ÖpasHa cy HoTJe-OBOJ aoktphhh jeM^y, kojh ce y yro- 
Bopy saKyny y ouniTe oÖBeate, aq, sa 3aKy^^a rapan- 
ryje : oh iie (jeMa^) o^roBapaiH ne caMO sa ^eHy sasyna, 
Hero y onniTe sa cBe oÖBesHocTH, KOJe ^o^ase h3 sa- 
KynHor yrOBopa, Ha npHMep, sa cBaKH KBap, sa noBpa- 
tiaj y HanpeA nosaJM^enHx cyna hjih noKpexHHx cTBapn^ 
KOJe cy ocTaBjbene 4y»HHKy sa eKc^AoaTa^Hjy saKynnor 
4o6pa, — dotes praediorum^ — sa naKHa^y mTexe. — 
Ajle ce päsyMe^ a& ^^ jeMaj](.OAroBapaTu sa ohc KBa- 
poBe, EOJH cy HOHHiLeHH na saRyn^SieHOMy a ne na KaKBOM 
ApyroM Aoßpy, na na oho 6hao AOÖpo h caMor saKy- 
noAaBi^a. 

Kao npHMep HeonpeAe^eBe oÖbcshocth jeMHCBe^ 
MOse ce HaBecTH h c^ynaj, Ka^ jeicaEt o^roBapa sa 
Ty^ AGAa: sa CBe hito yaasH y Hy»He ycAOBe oöeha- 
Hor Ae^a, jeMai\ je oÖBesan. A oöeka^io 6h ce xy^e 
AeaOy EaA 6h jenai^ rapanTOBao, sa neBH npeAyseiH 
nocao: fidejussor si adhibitwr ohligationi operarum^ 
(dienum factum promittit (Cujas)*). 

80. A^H Aa ce OBaKBa OAroBopnocT MO»e npHMe- 
HHTH Ha jeM^a, Hy»HO je, hito ce h ho ceÖH pasyMC, 
AB, ce Ay»HHB ApsH yBeK OHOra, mTO je y yroBopy 
Basano^ jep hito cy roA Hspasu y yroBopy niHpH h 
HeonpeAejbeHH, y to^hro Bekna Ba.sa nasHTH, Aa ce He 

*) Tropl 157 et s. 

. a) Ako ce jeiiaa AaAe Aa rapaBTyje KaxBy o6Be3HocTy Koja ce cacToJH 
y MBHeibyy oBAa oh o6eliaBa Tj))e Aeao. 
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npHMeHy na ona Ae^a, Koja jeMai^ HHJe Morao npeA- 
BHAeTH, TaKO je na npHMop npecy^eno (y $paHnycKOJ), 
4a jenai^ HeEor ^iHi^a, soje je npHMHJio a& HMaH>e He- 
Eor ApyiniBa npe^HciH, o^roBapa cano sa AeAB. h 3a 
TponiKOBe, KOJH ce TH^y npe^Hiniieaa , h ne 3a one 
cyMe^ KOJe je rapaHTOBano AH^e momo AyroBaia APy- 
niTBy Kao opxaK. 

81. üo KaA uiTo ce Aorai^a, a» cy H3pa3H, eoj HMa 
ce jenai^ noc;iy»HO y yroBopy HeonpeAejbeHH, npn cbcm 
TOM mTo H3r^eAa, aä caApase y ceÖH HeEO orpaHH^eae. 
3a OBaj CAy^aj phmceh jeAaH sasoH (L. 52, D.,De fidej.) 
HaBOAH OBaj npHMcp: „cAyqajny nponacT 3a;iore cho- 
CHlie B jeMai]^ h Ay^HHE, h aso ce npBH HsjacsHo a^ 
OAroBapa caMO sa ociaiaE Ayra, eojh 6h npeocxao 
npcEO npoAaJHe ^eHe sa^ore : istis enim verhis etiam 
totum contineri convenit^). 

H oÖpaTHO, oÖBesHOCT jeMHCBa önlie orpaHHqeHa 
npH CBeM TOM, mTO ce HeorpaHHqeno h;ih y onmTe 06- 
Besao. Apy^^ pHMC. saKOH, Aaje naM 3a obo npaBH^o 
CwiCAyjytiH npHMep: jcMai^, eojh ce oÖBeaie 3a EaEBor 
TyTopa, Hehe ce CMaTpaTH Aa OAroBapa h sa OHa A^Aa 
TyTopoBa, Eoja je OBaj 6e3 HyatA^ npoAyatno, h aEo je 
TyTopcTBO npecTaAo. Obac je mccto, Aa ce EasEe, Aa 
ce jcMCTBO He Moate npescTH c jcAHor BpcMcna na 
APyro Eao HH c jeAHOr npcAMCTa, Ha Apyra EaEan npcA- 
mct, EOJH 6h oa npBor paBjinqan 6ho. 

Kao niTo ce h3 OBor npHMepa bhah, jcmctbo je 
yroBopcHO 6e3 HEaEBor orpaHHqe&a; a^H je saEOH na 
HCEH HaHHH jom y HanpcA onpeAejiHO aeroBO Tpa- 

a) Jep Bai>a yaoTii, 4a ce y tum pe«iMa uaäq caApsKaaa. 
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jaae : a to je npeciaHaK TyTopci«a ua 6nA0 oho saKono 
jiAii o6iiqHO. lÜTa BHine mh ap^hmo, 4a 6m jeMCXBO 
npecTaAO y c^y^ajy, KaA 6h M^aAOjieTHHK nao y ^ly- 
4HA0, na 6h My noc^e nyHO^ercTBa hcth lyTop ^ai 
6ho. Jep HHaie SRmnAO 6h npeBapHXH jeMi^a y H>eroBOM 
oqeKHBaay h npeABHi^eay, ^aBrnn H>eroBOJ o6Be3HOCTH 
TOAHKO TpajaH>e, KOje oh HHJe Morao npeABHAexH. 

82. Obo Hac AOB04H Aa ce yüniaMO, Aa ah ce je- 
Ma^ rapaHTyjytH 3a je4Ho Aut^e. moäg CMaxpaiH Aa ce 
oÖBesao H sa Kaneo 4py20, Ha npHMep, sa aeroBor ca- 
AyJKHHKa? OqeBHAHO je aä nehe oAroBapaxH. C xora, 
Hixo je jeMCXBO yroBop cxporor npaBa, — stricti juris 
— H Kao xanaB a» ce ne MO»e npenocHXH c jeAHor 
AHi^a na Apyro : non extenditur de persona ad personam. 
Obo HHxa&e cwaxpano ca onmxer r^eAHHixa ne noA- 
iie»H cyMftH. Ako Ay»HHB yMpe, a^ ^h ce jenw- 
Ba oÖBesHocx npoAy»aBa y Kopncx Ay^HHKOBHx na- 
cAeAHHKa, H aKo obh HCMajy hh Hcxy cnoco6HOCx, hm 
Hcxa cpexcxBa, Kao ftHxoB npexxoAHHK ; — nncy y cxa- 
ay Aa yAHJy hcxo noBepeae, h y mccxo aä cy Beaanu 
3a jeMi^a cpoAcxBOM hah CHMnaxHJOM, na npoxHB ohh 
cy My cxpaHH, hau 6ain na^ase ce c ähmc y nenpH- 
jaxejbcxßy? — y onmxe, onaj, kojh yroBapa, o6Be3yje 
ce 3a ce h sa CBOje nac^ieAHHKe, 6e3 upHspeita na xo, 
KaKBe he ce nesroAC HspoAHXH noc^e aerone cMpxn; 
onaj KOJH ce o6Be3yje, xpe6a a» hpcabhau xaKan c^y- 
TOJ, na Aa cxaBH rpanHi^e CBOjoj o6Be3HocxM. v5,y»HH- 
KOBH Hac^CAHHi^H HMajy npaBO^ Aa ce Kopncxe o6Be3- 
Honrtiy jeMHCBOM, Koja je y^Haena y Kopncx H>HXOBor 
npexxoAHHKa, hjih KOJa ce npoAy»yJ6, h noc-ie cMpxn 
H>eroBe: fidejussor ab ohligatione stui soltUas non re- 
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manet morte sive naturalis sive civili principali debi- 
toris^) (Casaregis). Y noApÖHOic CAynajy, jenai^ HCMa 
ocHOBa A& Käse, ^a HHJe mhc^ho 4a jen^n n sa na- 
CAeAHHKe, KOJH My ne yjiHBajy hh hcth HHxepec, hh 
HCTO noBepeae, Kao ähxob npeAxoAHHK. HHJe jeMa^ 
rapaHTOBao 3a Ao6po cia&e h Mopaanoci Ay^HHSOBy^ 
Hero sa je^an xaiHO onpe^ejbeHH Ayr, ^o Hcn^iaTe Kora, 
HapaBHO je, a^ oh Mopa 6hth oÖBesaH. TaRO^ rojh 6h 
jeMHHO sa Ay»HHKa npn KaRBOM yroBopy saRyna, kojh 
HMa fifik Tpaje Bunie roAnna, H>eroBa ke o6Be3HOCT Tpa- 
jaiH H nocjie CMpxH AyatHHROBe, aor poR ne npoxene, 
— OCHM aRO jenai^ HHJe Hspenno yroBopeo, aä ^^ ß»©- 
roBa oÖBeBHOCT npecTaxH no cmp^h Ay»HHROBOJ'). 

83. Me]^y thm obo npaBHAO, Roje cmo caAa h3- 
AOÄH^H, HHJe ßam xaRO anco^yrao, xe Aa ce ne MO»e 
npenHaqHXH nocjie HBBecHHX npoHena cxa&a hah no- 
jiosaja, ROJe 6h mhmo öqeBHAHe Hauepe jeM^eBe oxemna^ie 
KeroB noAOsaj. TaRO, aRo jeAna sena ynpaBj>a HeRHM 
HMa&eM (Rao nAOAoysHsaqHi^a na npHMep) , sa Rojy 
ynpasy rapanxyje HeRO Rao jenai^; — na ce noc^e xa 
»ena npeyAa, Aa ah iie caA jeMa^ npoAy»HXH Aa oa- 
.roBapa sa aeny ynpaBy, RaA i^e caAa sena HCBecHO 
6hxh noA APyrHM yn-iHBOM, a ne noA OROJiHOCxHMa, Koje 
cy ynpaBO craohhac jeni^a a^ ce o6Be»e? IIa aRO je 
jomxe Mys xpoman hah npesaAysenor cxaH>a^ oke ah 
jenai^ h fifijb^ flfi. OAroBapa ? — üpyAon h IIohco Be^e, 
Aa oiie, aRo je sena n^ioAoysHBa^Hi^a , jep ona ne 



a) JeMau ce ho oo^io6o))aBa oa CBoje oÖBesBocTH, ycJOA oMpTB 6bjo 
npHpoABe» 6bjo rpal)aBCKe r^iaBBor AyiRHBKa. 

«) Tropl. 150 et ». 
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npeeiaje 6hth concTBeHHR n^o^oysHBaiBa. Aavl TpoAOH*) 
je npoTHBHor MHe&a, ROJeocHHBana TOMe^ mTOjejeMai^ 
HMao sa npeAMCT, a» rapanxyje SjioynoxpeÖe nAO^oyatH- 
BaH>a caMO »ene^ h uito hhko ne Moate HaroHHTH jeMi^a 
A9L CHOCH CAe^cTBa npoMeHe je^Hor ciaBa, yc^e^ Rora, 
OBO ysHBafte npejiaBH y pyKe MyateBjteBe. H saacTa 
OB^e ce MO»e KasaxH , ^a je yapoB jencTBy npecTao, 
HAH 4pyrHM peiMa, rapaHTOBaea cTBap chaom saROHa 
HAH npocTor cjiy^aja Huje BHine HCTOseTHa, a to je 
Beh CAy^aj, KaA ce yroBop pacKHAa (6p. 69). — Mel^y 
IHM, c MecTa ce oceta xeniKoiia, Ka^ 6h ce ropae pe- 
meae npHicHAO Kao onmie npaBHjio sa CBe aHa^oroHHe 
CwiyqajeBe. Ilpe 6h Bajba^o ociaBHiu laRBa nHia^a^ 
Aa cyAOBH npena oRoanocTHMa h npHAHRana cbaRor 
nojeAHHor c^y^aja OA^y^e, a» ah te ce jenai^ ocaoÖo- 
AHTH o6Be3HocTH, HO pa8AH^H, aRO je AÄHa rapaHTHJa 
y CjieA npoMene cra&a ocAa6HAay OApa^a^ia ce hah 
OTemqa^a. 

HoMeHyTH npaBHHi^H cawacHH cy a* npHMeny 
npaBHAO : fidejussio non extenditur de persona ad per- 
sonam) na cjiy^aj, RaA 6h n^OAoyaiHBaAai^ , HHJe je 
npaBO rapanroBaHO jeMCTBOM, hcto npaBO oryl^HO. Ty 
ce uosie RasaiH, aa jeMcxBO ne MoiRe npe^asHTH c 
JlH^a Ha AHi^e, na c Tora Be^e ohh, jeMCTBo ce HMa 
CMaipaTH, Aa je npecxa^o^ ^hm je njioAoyatHBa^ai^ CBOJe 
npaBO OTy^HO*). 



») Tropl. 154. 
«) DaU. 117—190. 
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Avuifii, Koja Mory 6ntn jeMi^N n yc/iOBH aa to. 

'^4y^yaKHHi^H, KOJH c}' oßoesauu Aa AMy jbmctbo. 
He Mory HyAHTH ^OBepHO^y cBaKO atme Öes pas^üKe. 
Jep noBepH^ai; ipeöa Aa HMa y jeamy aoboaho rapan- 
THJe, AÄ he ra oh necTO Ay»HHKa moIih mbmhphth. C 
Tora nacTaje nHiaae; KOJa aima h hoa KaKBHM ycao- 
BHMa Mory ce hphmhth sa jeM^e. Obm ce ycAOBH OAHOce 
Ha caocoSmcT^ uMcme n na MecTo CTanoeafha. Me^y 
TUM, c MecTa Baj^a a^ npuMeTHMO; a^ cbh obh ycaoBH 
HHcy HyjKHH, KUA je peq o yroBopnoM jeMCTBy, o ohom, 
KaA npn caMOM yroBopy ^OBepHaa^ caoÖoaho npHCTane 
na AH^e, Koje My je oa Ay»HHKa osHaHeno*) h to 6e3 
HBaRBe npeBape. 

— Bh^ CaocoÖHocT.^^ v5,a ce pemH uHTa^e, KOJa ce 
JlH^a Kao jeMi^H Mory hphmhth, ihto ce chocoöhocth 
H>HXOBe THHe, Bajba HMaTH y BHAy onniTa npaBH^a, Koja 
ce OAHOce na chocoöhoct h necnocoÖHocT jiHi^a, KOJa 
yroBapajy*). Y AanainfteM rpat|. saKOHHRy newa one 
3a6paHe Kao y pHMc. npaBy, no Kojoj cy yA^TC vläu 
HeyAaTe ^encKHae öhac MSKAy^ene, tc HHcy momc 
jeMCTBOBaTH. ^anac nyHOAeTHe acbojkc h yAOßime Mory 
ce caoßoAHO ynyniTaTH y cbc yroBope. IIIto ce Tuie 
yAaTHX »ena, one Mory jcMCTBOBaTH u yroBapaTH y 
oniHTe, caMO ca HSBOJiefteM Mjaia (§ 920 rpal^. saK.). 
— IIo TOMC, paswiHKa je Ta HSMcl^y pHMC. npasa (ce- 
HaTyc-BOHcyAT-a Be^ejaHOBor) « Aanamaer «saKOHOAaB- 

"} Tropl. 192. 

*) O oÖBesH. H yroBop. y onuiie 6p. 456 n B4yhH. 
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CTBa^ iHTO je jcMCTBO KaKBe aeee uae AßBOjKe koa 
pHMJbaHa 611A0 aucoayxHO HHmTaBO^ a ^anac je koa 
Hac caMQ pejiaTHBHO HHmTaBO, t. j. MOse ce ocna- 

»HTH, aKO My» AÄHO jeMCTBO oAoßpn'). 

86. y HameM saKOHHKy HuniTa HHJe Hape^eno^ 
niTo ce THHe crafha hjh HMaH»a jeM^eBor, — a to je 
jeAHO OA Bp^o BasHHx auTaH»a, Koje he ce yBeK a^* 
maBaiH npn cyACKOM a no HeRaAa h npu yroßopHOM 
jeMCTBy. üocjieA&H oBaj c^y^aj A^culie ce OHAa, KaA 
je Ay«HHK oßetao noBepnoi^y jeMi^a h AOAHHJe ra 
HyAH, a noBepH^aA nehe Ha b> a^ npHCTane, c xora^ inio 
je Cjiaöor hah HHBaKBor cTa&a. H sancTa, KaBBa je 
noMoli noBepHOi^y oa jeMi^a, aKO je TaRBor cxa&a^ aa 
je BpAO cyMBbHBOy AÄ he necTO Ay»HHKa moIih a^ ra 
HSMHpH. C Apyre onei crpane Bajba cTaiH Ha nyx 
npereHSHJaMa noBepHO^eBHM , bojh 6h oa Ay^HHBa 3ax- 
TeBao 60V 3Ha KaBBe ^yA^ 3a jeifi^e, nera ce obh oneT 
He 6h ^aKO hphmhjIh. Harn je saBOHOAaBan, a^o joaho 
npaBHAO y § 845 rpal>. saKon. BOJe nape^yje ca bo- 
AHBO BpeAHOCTH HOHyl^Ha HOBpexHa HJH nenoBpeina 
CTBap^ HMa ce cnaTpaTH sao AOBO^na rapaninja sa no- 
Bepnoi^a. Aah ahhhoj rapanxHJH HHJe HHmxa na- 
peAHO. 

Ilpe nero hito 6h nocxaBHAH npann^ia sa oj^eny 
AiiHEe rapaHTHJe^ Aa h8AO»hmo napel^eaa pHMC. saBona 
OBOM npeAMcry. — Jeudi.n ce caMO OHAa npHMa, KaA 
je Ao6por CTaaa, h BaA ce naaaBH y necxy, rAe ra 
noBepH^ai]( MO»e ^aBO Ty»HTH (L. 2 D., qui satisdare 
cogantur). — H xaKO ce c ochobom Morao oaöhth 

M Dali. 126. 
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OHaj, EOJH MO»e ÖHTH TjKeH CEMO npe^ aeroBHM cy- 
AOm: si habet pralßscriptionem in foro (L. 7^ eod.), 
OCHM aKO ce HHJe OApeKao Tora npaea (L. 1, D., Si 
quis in jm; L. 29, C, De pactis. — JeMar^, kojh 
6h onmxe nosnaT 6uo, nao hobck AOÖpor CTaß>a, iüae 
Kora je cyAHJa Kao TaKBor npHsnao, mojkg TymHTM no- 
BepHO^a 36or jaBHe yBpe4e^ aKO 6h OBaj oa6ho aeroBO 
jeMCTBO (L. 5, § 1, D., Qui satisdare cogantur). — 
ÜOBepHJian, KOJH HpHMH KaKBor jeMn,a, kojh je cJiaÖor 
craaa, Hena Aon,HHJe Me^cTBa caM ceÖH npHnHine y 
EpHBHD,y (D., I. 3, De fidej.; 3 ut in poss. leg.); — 
M y HCTOM saROHy nan^iasHMO Ha^ osaj pa3^or: quiaqui 
admisit eum fidejubentemy idoneum esse comprobavii^)^ 
OCHM aKO ce ne 4ecH, ab, Aor^HHJe He na^He y npesa- 
Ay«eHO cTaae (eod., L. 4, Ut in posses.). — H Ha no- 
cACTKy: jeMai^ kojh HMa noKpeiHor HMaaa HHJe ao- 
BOjbß,n no saKOHy Sciendum^ D., Qui satisdare^ co- 
gantur. 

*"^87. JIpBH ycüOB 3a jeM^a, peK^in cmo, a* Tpe6a 
Aa je^i^coöan. Apyr», Aa HMa laKBO cTafbe hah ujmTbe 
Koj^ Ke ^oeoJbHO 6utu, 4a MOOfce usMupuTu ^ofcuufcoey 
o6ee3HocT. IIoa HMaH»eM Ba^a pasyMCTH MaTepujojino 
noKpoTHO HjIh HenoKpeTHO HMaae ; h noqcM 3aK0H0AaBä^ 
HHTAe He npaBH pas^HKe, to noBepH-iai^ ne moäo oa- 
6HJaTH noHyl^CHOr jeMi^a, mio HMafee jeAHe hah Apyre 
npnpoAe HeMa. CyA HMajykn y BHAy § 845 pemaßake, 
Aa^H je HOAHeceHa rapaHTHJa AOBO^na hah ne. Mel^y 
THM, HCMa cyMfte Aa he ^OBepHO^H cKopo yBOK npex- 



a) Jep (noaepiuau), kojh je ua xaKBor joMiia npiicrao, npHMHO ra je 
Kao (tioäeKa) Ao6pa cTaH»a. 
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nocTaBji>aTi[ jeni^a ca HenoBpeTHHM HMa^en; h saHCTa, 
aso 6h noHy]^eHH jenai^ HMao noBpeTHO HMa&e^ aAH 
KOje 6h 6hj1o noTpomne npnpoAe, Bsapy HSAomeHO, hah 
Boje 6h ce xemBO h ca SHaiEHM TpomBOBHMa Mopajio 
HyBaTH, cjTA i»e HMain pas^ora, ^a na saxieBaae no- 
BepHOAa xaBBor jeni^a 0A6HJe^ a ^ymHHBa ynyxn ^a 
Apyrora ^a^e. 

88. KaA ce o^eH>yje CTaae jeMHCBO, OH^a ne xpeöa 
ApsaTH pa^iyH 04 onor nenoBpeTHor HMaaa, Eoje je 
ocnopeHO. — A HMaae cnaipa te ce Aa je h OHAa noA 
cnopoM^ H aBO napHHi^a HHJe OAnoqexa^ aAH je npaso 
jeMHCBO saHcxa HeH3BecH0, — mxo te y ocxaAOic cyAOBH 
HMaxH Aa oi^ene*). 

Hs Hcxor pasAora ne xpe6a xaBo^e HiiaxH npn- 
spcBa Ha ona Ao6pay bojhx ce cBoJHna naJiaBH y py^ana 
jeMHCBHM noA pacBHAHHM ycAOBOM (na npHMep CAynaj 
HBAOsen y § 661 rpa]^. saBOH.), hah Boja 6h 6HAa 
onxepelieHa xnnoxeBaMa, xaBO a* speAHOcx mxo npe- 
ocxaje OA ynncaHHx Cyna ne 6h AOBOjbHa 6Hwia Aa jen- 
HH 3a o6Be8HOcx Ay»HHBOBy *). Obo mxo CMO BasaAH 
HeuoBpexHOM Mose ce caBpmeHO npHiieHHXH h na no- 
BpexHO HMaH>e'). 

89. KaA CMO AOBAe roBOpnAH xone^ ca boahbo 
HMOBHor cxaaa jeM^H Aajy aoboj>ho rapanxHJe hah ne, 
OHAa je Ha peAy Aa ce ynHxaMO, Aa ah ^OBepHAa^ 
MO»e xpaatHXH Aonyno jcmcxbo, aBo y noqexBy Aa- 
HH jeMai^y A^i^HHJe hc Aaje ncxe rapanxnje, — c xora 



") Tropl. 210. — Dur. 326. 
*) Tropl 209. — Dur. 326. 
») DaU. 130—1. 
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Ha npiiMep, mio je irocTpaAao, hah ihto je ca cbüm 
nao y npeaa^yaeHO cxaBbe? — C je^ne cxpane no^p- 
aiaBHO je, Aa Aya^HHK kojh oöeka h aMö caMO jeAHor 
je3ma, AÄ je THMe HCiiyHHO CBOjy oÖBesHocT, thm BHine, 
mio je noBepu^ai^ oi^eHflBuiH xaKBor jeni^ä Kao HOBeKa 
Ao6por cTaEba h npHHuo ra; na c xora^ asl noBepH^ai^ 
He CMe Bume ysneMHpHBaTH Ay^HUKa 36or AOi^nnje 
npesaAyateHOCTH jenneBe, sa Kojy OBaj HHJe hh rapaH- 
TOBao. C Apyre onex cxpane^ naBOAH ce, a» noBepa^an 
xpaatH jeMCXBO, a^ na CBaKH na^HH oßesöeAH usBpuiefte 
CBoryroBopa;Aa ^lyje naMepa ÖH^a, aä HMa sajeni^a 
HOBCKa yBeK AOÖpor cxaaa^ kojh 6h ny HSBecny rapan- 
xyjy AftBao, ao Kona^Hor HSBpnieEba Ay^^HHKOBe oÖBea- 
HocxH *). Obo MHeae, KOMe ce h mh npHApy»yjeMO, 
oArpBapa 6ojbe npnpoAH h npeAMexy caMor jeMCxna, a 
oxyAa Mopa ce HSBecxn xo cAeACXBO, aä äko jeMaA naA- 
He y npesaAyateno cxaae , Aya^naK he MopaxH Apyror 
jeMi^a AÄXH. 

HcxHna je, Aa no pHMC. npaBy HHJe 611AO xaKO 
(L. 3, in fin. f. de fidej,). Ako 6h jenai^, Kora je noBepn- 
^äi^ npHMHO, nao AOi^HHJe y npesaAyateno cxasbe, AyatHHK 
HHJe 6ho o6Be3aH a» AM© APyrora, h xHMe je noBe- 
pH^a^ 6ho ^Hmen cnaKe cnrypHOcxn cnpaM Ay»HHKa, 
KOJH no ce6H CHrypny ^HHHy rapanxHJy HHJe Aaßao. — 
IIa c xora ce y Aanam&eM saKonoAaBCXBy cnaxpa, a^ 
je AÄ-ieKo npaBHHHHJe h cao6pa3HHJe npeAMexy jeiicxBa, 
Eao H nanepH yroBopana, a» ce Ay»HHK npHMopa, aä 
AaAe HOBora jeM^a• C xora, mxo je ^0BepHJa^ jeAHHO 

») Tropl. 212. 
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Ha paqyH jeMCTßa cTyiiHO y yroBop caAyiRHHKOM; iipM- 
poAa o66e3HOCTu 6H;ia 6u no cse u3MeH»eHa , Ka^ jenai^ 
Koju npona^He He 6h 6mo aaMenyT 4pyrHM, iioqeM je 
jeMCTßO ÖjiAo HspeqHH ycAOB caMor yroBopa^ m nosepH- 
^ai^ KoJH HHaqe ne 6h xxeo yroBapaxH ca Aya^HHKOM, 
ocxao 6h Ha TOMe, ^a hhcto aera HMaAe 3a AyÄHHKa. 

Me^y THM HeKH npaBHHi^H noApa^aBajy, a^ 6h obo 
iipaBHjio HMa^io AÄ TpHH Hsyscha y Aßa c^iyiaja: T KaA 
6ji noBepH^iari xpaÄHO Heso omcmeuo ^HE^e 3a jeMi^a, 
BOJe 6h My ce h a^ao, — h 2* KaA 6h Ay»HHK yroBop 
.aaK^yqHO, ca jeMCTBOM OBnaqenor iiHi^a^). 

y ociajiOM OBOMe, ne Moae 6hth cyMH>e y nac, 
KaA AOBeA^MO y csesy pasna napel^eifca nanier saKO- 
HOAaBi^a. nocJieAH>e nape^eae o jeMCXBy, a xo je § 
846, MacH: 

Ilpu oeuMa wpe^ucuMO yauMaio ce y upuapbnie 
u cm ma upaeu^n, kos cy y zjiaeu 7 nacTv II uopa^ii 
30M)ze "usMiMena. 

A § 316, KOJH roBopH o sa^osn, nape^yje: 

Ko uMa upaoo saAOze, ua tm ce uoKCisaAo. 4a e 
6pe4H0CTi 3aMze r. «r. saAootcene creapn Tarn mümhü^ 
4a ce 4yn U3^ «tf naMtipuTU HCMOoice, ou4a toü nua 
upaeo ucHwru 04h ceoza 4yotcHUKa 4pyzy 4oeoMHy sa- 
Aozy 3a ceoü 4yzh. 



t) Tropl, 21^, -JUB. 
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Ho OBOM Hapel|^H>y Mory ce ^ecHTH Aßa c-iynaja. 
06Be3HOCT AysHHRO'Ba 4a Aa^e uoBor jeMiJ^a HacxynHLe 
leK 0H4a, Ka4 npBH na^He y upesa^yotceno CTawe; 
cxpora OBa oÖBesHocT nete nocxojaTji y c^ynajy, Ka^ 
npBQ jeMai]( ncTHHa HHJe nao y npesaAysBHO cTa^e aiiH 
je BpeAHOCT aeroBor umobhof CTaH»a SHaTHO yMa&eHa. 
OHAa nacTyna APyrn cjynaj, KaA AyÄHHK Tpe6a aä 
AaAß AonyHO jcmctbo, 

90. na H OHAa 6ain^ RaA noBepH^ait xpa^RH hobo 
EAHL AonyHO jencTBO^ M0Ji6a iberoBa Tpe6a a^ ce yBa- 
sH OHAa^ aRO je nMa&e jen^eBO npeTpnu^o odönjbEe 
mreTe hah ryÖHTRe: no tomc ne Tpeßa AP»aTH panyn 
OA npeTepane n;ianiH»e noBepnoqeBe^ h^h aRo ny je 
i^e*, A» caMO RHÄH H roHH Ay»HHRa, — jep y caca 
Tora jeMi^y 6h ce RpeAHT noÖHO h OAyse^a cioßoAa, 
Aa ca H»eroBHif HMaaeM pacno^asce sa HajHya^HHJe one- 
pai^HJe H yiHHH^o ra CRopo ca cbhm HecnocodHHM, a* 
ce ynyniTa y yroBope. 3a naBeAeHH ciiynaj Moaceiuo ce 
nocJiy»HTH OBHM npHMepoM: aRO 6h ce jeMa^ ÖoraTo 
oseHHO^ na na BeroBo HMaaß AO^e saRona xHnoxeRa 
seHHHa 3a AoneceHH MHpas, to ce ne Mose ysexH^ a& 
je nocxao dioniHJer hmobhof cxa^a, h a^ ^^0 jenai^ oa 
caAÄ Aaje ^OBepHO^y Maae rapanxHJe, nero AOcaA*)- — 
Ty je noBepHAai; can rphb, mxo nnje saxxeBao a» ce 
cxaBH XHHOxeRa ea jenneBa Ao6pa. 

y ocxa^oMy Ha onora he nacxH xepex AORasa^ rojh 
H3H0CH Aa je Aana ÖeBÖeAHOCx yMa&eHa. 

Ol. y CAyqajy RaA 6h jcmcxbo npecxa^o ciiecoM 
(K0H*y3HJ0M: § 910 rpat|. 3aR.), c xora, mxo 6h Ay»- 

») Tropl 919. — Dur. 329. 
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HHR npocTO Hac^e^HO jeMi](a, uae jenai^ ^y^RHERa, IIohco 
ujiCÄU, AA noBepHAai]( HMa npaBO ^a xpaaiH HOBor jeifi^a, 
jep npecTanaB jeMcxBa Eao ryÖETaE ^ane rapaHTHJe, 
HMa ce ysexH xaBO^ Kap 4a je jenai^ nao y npesa^y* 
seHO cTaH»e'). 

Ako Öh jeMCTBO npecrajio y cAe^ cnece, TaKo, Ak 
ÖH ^OBepHAa^ HacjieAHO jeni^a, h y tom cAynajy mh- 
c^HMO; AA ^H Ay^HHB Tpe6ao Aa ^a^e hobo jcmctbo^ 
noqeM noBepH^ai^ can ce6H ne Mosse 6hth jenai];. 

\ mT MecTO CTauoeana. — Ochm chocoÖhocth h 
HMOBHor^craaaT^KOjFTßMi^ xpeßa ^a HMa, MnciiHMO ab, 
sa^a HaBecTH joniT je^an xpetH ycjioB, kojh je Bpjo 
Basan, n kojh be nsBecno yxni^axn na cy^CRy OA^yRy, 
Aa JiH Aa ce noHy]^eHH jeMai^ np^MH hjih He, — a to 
je MecTo CTauo6aH>a jeMna. 3a npBa Aßa ycAOBa no- 
fi»axHO je Bp^o, A& h aRO saROH £&HMa Hnmxa He 
roBOpH, OH^e, r^e je pe^ jekcxBy, nnaR cy^HJa Mopa 
xe ycAOBe a» xpa»H oa jeM^a. 3a npBH, cxoJH onmTe 
npaBHwio AA CBaRH rojh yroBapa Bajba a^* jecnocotfan; 
sa ApyrH, cyAHJa HMajytn y BHAy npnpoAy yroBopa h 
HaMepy yroBopana, Mopa ca nynoM sÖhaom a^ ncnnxa, 
Aa ah jeMai^ sancxa HMa HMaaa^ a^ Öh Morao noBepn- 
oi^a Mecxo AyatHHRa hsmhphxh. Ajih sa xpetn ycAOB 
— Mecxo cxaHOBaaa, — neMy y saROHHRy cnoMena 
HCMa, Moate ah h xpeßa ah cyAHJa panyna a» boah ? — 
Ha npHMep, Ay»HHR mh nyAH sa jeMi^a jeAHor cxpan- 
i^a, RoJH je cnocoßaH h HMytan HOBeR, aAH rojh necxo 
nyxyje, h cBaRH nac M0»e oxhIih, na ce BHnie ne Bpa- 
XHXH. Hah, Ay^HHR MH (ja KHBHM y BeorpaAy) nyAH 

>) Dali. 137—139. — Contra Tropl. 2J0. 
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sa jeMi](a jeAHor Hamer rpa^aHEHa, kojh sblebe y AiieR- 
CHH^y, y Be^y, y l^apnrpaAy. Ako Me AyaHHK ne hs- 
MHpH na Bpene^ on^a Tpe6a a& TpasHM HaiuaTy hjiu 
Aa ce napHHqsM ca jeiii^eM^ bojh srebu na Apyroic 
Kpajy Haine seMjbe, hah raia BHrae y Tyl^oj seMj^H. 
TaKBH jeMi^H MOry ncTHna 6hth Ay^a Aoßpor ciaita, 
aAH niTa te Mene KOoiTaTBr Tpy^a, BpeMena h iponiKa, 
AOB MC TaBaB jeMaiii H3MHpH? TaBBa rapaHXHJa MOse 

6hTU BpJLO OS^HJbHa^ aAH KaO miO BH^HMO, HSBpniHOCT 

je aena sa ^0BepH0^a Bpuio xepeTHa. Hs cBera OBora 
HacTaje nHTaH>e ; 4a jih iie mo^h noBepsjiai^ ab, cy^OM 
HaTcpa AyatHHKa, 4a My ^a^e Apyror jeM^a, c Tora, 
niTO npBH, npeMAa Aoßpora CTacba sa^aBate noBepnony 
TeniKote, aKo ce Aol^e ao H3Bpinefta? — Mh ^pibhmo, 
Aa he MotiH. KaA jeMCTBO, Kao cBaKa Apyra sa^ora 
npaßaB^a noBepnoity neEy öesöeAHOcx, pa^a uaepmemi 
aeroBe TpamÖHHe, OH^a cyA, TynaneliH BOAy saKOHO- 
AaBHeBy, Bajba ab, noBepaoity ojiaEina to nsBpineae y 
eOjIhko je BeJiMa Moryhe. A to te hsbccho ynaEHTH, 
aKO Hape^H, ^a AyaHHK a^A^ jeMi^a, kojh je h3 MecTa, 
r^e ce yroBop npaBH, hah 6ap niTo 0AH»e. Ilpe CBcra 
HCMa cyMBe, a^ cyA Tpeßa Aa OAÖaje je^Hor CTpaH^a, 
Eora AyÄHHE HyAH sa jcMi^a. Aeo ochm OHora, dito 
CMO rope 3a CTpani^a cnoMenyjüH AO^aMO joniT h to, 
Aa npH AaHainiBeM cTaay EanHTyAaAHJa Ba^ba n36era- 
BaTH cyAape ca EOHsy^axcEHM BiiacTHMa^ on^^a na oc- 
HOBy caMO Tor pa3^ora, Moaie noBepH^an; OAÖajaTU 
CTpaH^a 3a jeiima, — UIto ce Time HaniHx rpa]^aHa, 
KoJH He 6h cTaHOBa^iH y MecTy yroBopaHa, hah niTa 
BEHie cTaHOBa^H 6h jom h y cTpanoj 3eMi»n, mhcwIhmo 
Aa Ba^a ocTaBHTH cyAy, Aa oh no OEo;iHOCTHMa, Ty 
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CTBap peniH. BHAete ce h3 saxTCBa noBepHoneBor h 
o^öpane ^yisHEEOBe, ^a jih je M0^6a npBora ocHOBana 
HAH HAe caMO Ha to, a^ ehh»h 4ya&HHKa, hjih ce neoc- 
HOBaHO n^aniH; inio noHyl|eHH jeMaii; a^'^^RO oÖHTaBa 
HAH je 6ain na CTpanu. 

03. Ako ce AymnuK yroBopoM oÖBesao, ab. am^ 
jeMBia, 6e3 osna^eHra aeroBor MecTa ciaHOBaaa, oH^a 
je HHTaae, ä* -^h te ce ^ain jenai^ h3 Mecia tag cxa- 
Hyje noBcpHAan;^ hah rAe cianyje Ay»HHK? — IIohco 
MHCAH, Aä ii6 ce .jeMan; a&th h3 Mccxa y ROMe Ay^HHK 
cianyje ; h oh ce ocHHBa Ha ohhith npHni^Hn, no BOMe 
HAatiaae HMa ce BpmHTH y Meciy Ay^HHKOBOM; HHane, 
TO 6h 3a AyatHHKa 6ho Bp-io Tepexan ycAOB, KaA 6h 
Mopao xpamHXH jeMn;a h3 yAajbenor KaKBor Mecxa, Aa- 
ACKO OA CBOHX npHJaxejba h cpoAHHKa. — TpoAOH naK, 
noAP^aßa npoxHBHO MHeae *). Oh Be-iH, Aa oho onraxe 
npaBHAo (§ 548 rp. saK.)^ no Kone ce o6Be3HOcx HMa 
H3BpmHXH y Mecxy tac je o6eliaB>e y^Haeno , — KaA 
HHmxa npoxHBHO yroBopeno HHJe, — Aa xo npaBHJio 
Koje je saKOHOAftBaA nanEHHO y Kopncx Ay^HHEOBy^ ne 
Moate ce npHMCHHXH y obom c-iyqajy, c xora , raxo ce 
Hcxo Hapel^eae OBAe HMa HcxyMaqnxH y Kopncx noBO- 
pHoneBy. Jep xhm 6h ce 6ani cxBopkAo HemxOy mxo Ba^ta 
ancoAyxHO H36eraBaxH, a xo je, Aa noBepH^ai; ne ao- 
ÖHJe 3a-iory, Koja 6h oa aera Aa^CKo 6HAa. IIIxo ce 
naK XHHe xemKote 3a Ay^HHKa^ Aa Hal^e jeMn;a y Mecxy 
TAe ^OBepHAa^ cxaHyje, o xomc ne xpe6a boahxh pa- 
qyna ; Ay^tHHK je caM KpHB, mxo je cbojcboaho npncxao 
Ha jeAHy o6Be3HOCx, KOJa ce Aaje xeniKO HSBpmnxH. — 



») Tropl. 193. 
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Obu cy pas^osH HCTHHa 036HjbHn; Me^y thm mh ce 
BnaK npHApyayjeMO npBOM MHeiby, idto mhcahmo^ ab, 
6ojbe o^roBapa ohom onraxeii npaBSjy sa xyMa^eibe 
^roBopa, no BOMe, cyMH»HBe yroBope Bajta TyMa^HTH 
y KOpHCT o^BesHora, a npoTHB onora, y qsjy je sopncT 
jrroBop HaHH£&eH. 

y ocTa^OM caM Tpo^oH 403B0jbaBa*) npeinocTaBRy, 
4a je ^OBepH;la^ npHCxao na MecTO r^e je yroBop 
npaBAen, 4a ce xy h jeMa^ Aa^e, h aKO je xaKaB yro- 
Bop BaKjbyieH y Mecxy ^pyroM, a ne ohom r^e oh 
cxanyje. 3a nac je HBBecHo, ^a xaRO Bai»a pemHXH/ 
KaA 6n Mecxo yroBopa, 6hao icecxo cxanoBasia canor 
ÄyiBHHKa*). 

94. U aBO jeMai]( ne 6h HMao CBe ycAOBe, Boje cmo 
AOcaA H3Jio»HAH , noBepHjiai^ ne MO^e ce 40^HHje xy- 
»HXH H xpaatHXH Äpyror jeMi^a^ — ochm aBO na npBora 
HHJe npHCxao y cjieA BasBe npeBape (L. 10, § 1, D. 
qui satisd.). Abo npocxo HHJe snao, ^a nony^enH je- 
Ma^ Hena CBe yc;i0Be, xo je caM bphb mxo ce neaxan 
aoBaaao. /^o^HHje HHJe 6hjio y jeM^y HHBaßBe npoMe- 
He; HO xoMe neiia hh ysposa, 4a ce ne&a oho, mxo 
je je^HOM cBpmeHo'). 

05, IIoneM je OB^e roBOp xone, BaBBe rapan- 
THJe HAH yCdiOBe nony^enH jenaiit xpeöa 4a HMa, na 
ß^Ay je AA HSAOssHMO rpa^. saBOHHBa: 



*) Tropl. 194. 

*) Dali. 146, 147. 

») D»U. 154. — Tropl. 101. 
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§ 844. 

BsMei^y euiue mocoßuu nanuna sa o6esßb^evlb aV" 
»zoea, ocToeAH ce uaCops AyoKHunyy 4a onuMb nanuHOMh 
^ß^ffd^ef^ yuuHUy KOKom e f^My upuej^nmoü epeAHO- 

§ 845. 

lIoMCKa AOÖpa^ «ao H6uee, AvsaAe, a u umpeTne 
CTeapUy Koe ce nyeaTU 4aWf ca 4ee TpeRuue upot^^dtidne 
-epeAHOCTu ceoe umam 4oeoA&HO ÖeaßdAHOCTu; KO^ih eu- 
nozpaAü u eo^uHKa como ce scmah y upuapdme ysuMa. 
OA^ Koe '4et TpeRuue t0He ÖesßdAHOCTz huhs ; a uoca^e- 
itia Apea u hokotz neysuMaio ce y upot^uy; KyKe auAOr 
He ca uoAoeimoMh t^bney a Ko^h KyKa Apeenu caMO ce 
j/tbcTumTe y upuapduie ysuMa^ Koe Tam^eps ca uom- 
euHOMb t0He ÖeaßdAHOCTz UMa. 

Ho npBOM Hape^eay Hsr-ieAa, 4a je Ay«HHKy ocias- 
. jbCHO Ha BOAy^ 4a OH peniH, Kojy he sa^ory ^OBepHO^y 
4aTH, ~ HapaBHO npeTnocTaBjbajyliH, 4a ke Bpe4H0CTH 
HCTHX paBHe ÖHTH. Mel|y thm, nnaK 4p:khmo 4a Ba^a 
pasAHKOBaTH. Kao mTO cmo jom y noneiKy RasaJiH, 
'Öe36e4H0CT, Eojy 4yatHHK ^OBepHO^y 4aje, Moate 6hth 
yroBopna, cy4CKa h saKona. IIIto ce npBe TH^ie, na- 
poHHTO^ aKo je 4yÄHHK saKAy^HBüiH yroBop, onpe4ej!Ho 
npHpo4y sajiore, 0H4a je HSBecHo, 4a je THMe Besan h 4a 
AOBfinje He ifose HMain Hsdop. Tano^ aRO je oöeliao 
XHHOTeKy, He Moate Hy4HTH jeni^a h oÖpaTHo. TaKo 
HCTO^ H mTO ce THHe saBone sajiore ; r4e je 3aK0H04aBaA 
cneBjHJajiHcao npHp04y aajiore, 4y3BHHB neke moLh Bie- 
*CTO je4He Hy4HTH 4pyry. Ban obhx c^iy^ajeBa, npBO 
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be ce Hapel|efi»e MohH nornyHO npHneHETH: ^ya^HES 
he HMaiH H36op. 

06. Aah aKO HacTynn cAynaj npHMene § 316, y 
KOMe je pen o ^onyHOJ 3a-i03H, naTaibe Haciaje, ^a 
^H te Ay^HHK HMaxH H36op ? MnciiHMO Aa ote ; c 
Tora, niTO je 3aE0H04aBa^ ynoTpeßno onniTH H3pa3, He 
orpaHHHHBinH AyatEHKa sa nciy npnpoAy sa^ore, a 
Hapo'iETO uiTO ^OBepHO^y npaBO H36opa HEJe ocTaBBO. 
y ocia^OM, necTo (i)s. ajt&brkj neMoryke Öbao, aä AM^ 
HOBy BAB Aonyny 3aA0ry bctc npBpoAe. Ha npBMep,. 
jeABHa Eyha Kojy Ay»HBK BMa, b Kojy je noBepBOi^y y 
sa^ory Aao, Bsropa. IIoBepBAan; xpaatB EOBy sa^ioryi 
y TOM cAyiajy Ay^KHBKy je neMorylie a^tb oneT neno-^ 
KpeTHy 3aAory. Ha nocAeTKy Hape^eBbe § 844 ctbo- 

peHO je HBCTO y KOpBCT AyÄHBKOBy, B TAe HCMa BspoHHor 

yroBopenor bjib saKOHor orpaEB^ieBa , npaßeAHO je Aa 
ce Ay^itHBK BCTBM Hapel|eBbeM b eopbctb. 

niTO AO caA He cnoMeflycMO cyACKy 3ajiory, to 
je c Tora, hito te cyA yseK npena OKO^nocTHMa t. j. 
3axTeBy noBepBOi^a b npBMeAÖaMa Ay^HBKOBBM 03Ha-^ 
'iBTB, KaKBy he b KOABKy 3aAory AyatHHK MopaTB aäth. 

07. A* jeAHasa^ora noBepBoniy 6e36eAHOCT am^, 
TO ce He MOfflie aena Hpasa BpeAHOCT y3eTH , Kao ao- 
BOjbHa, Aa paBHy cyny Ayra oßesßeAB, — nero y h3-^ 
BecHoj cpaBMepH Maae. A to c Tora, hito BpeAHOCT 
oÖB^EO HO BpeMeHy onaAa ; napoHBTO ce to Moate Ka3aTB 
3a noKpeTHOcT, IIIto ce th^c nenoRpeTHOCTB mofao 6b 
ce npoTBBHO KasaTH : a* no npaBBAy BpeAHOCT nenoKpeT- 
HOCTB y cpasMcpa pacTe. Aab KaA? HpeTnocTaBÄajytiB 
yBCK HOpMaAHe okojihocth Kao b CTapaae concTBeHHKOBO 
Aa BCTO HMaaC; aKO ne ynanpcAB, a oho 6ap y hctom 



Digitized by 



Google 



71 



<^TaBy oApsH. Ha npHicep^ je^aH sHHorpaA y Ao6poM 
CTaay Komra cto AyKaxa. Ako ra concTBCHHE sanycTH, 
Te nocTane nap^or, sasBy te on^^a BpeAHOCi HMaxH? 
C Tora saKOHOAaBaBj HMajytH y BHAy*pH3HE, Kone 
CBaRO HMaH»e Mosse 6hth HSAOseno, nape^yje y § 845 
Aa ce BpeAHOCT Hnaiby KOje ce y sa-iory ^aje, noÖHJe 
45a noJiOBHHy HAH 3a TpefciHHy. TaKO, ano ty ^yr 04 
HeipAecex Ay^aTa ^a oßesßeAHM ca aeMAana, Ba^a 
Aa AftAGM noBepHOiQr seilte y speAHOCTH oa mecei 
AyKaxa. 

08. OBAe Baji>a cnoMenyTH, Aa npoi^eHHTejbH h 
cyAHJe Ba^a a^ HMajy y BHAy ne caMo Ranniaji, nero h 
CBe APyre cnopeAHe oÖBeanocTH AyanHEOBe, na KOJe noBe- 
pHjiai^ no yroBopy HjIh HHane nna npaBO. Cbc to oöpasyje 
TpaÄÖHHy noBepHoneBy. TaKO, aKO AyryjeM Aß^cTa 
j^ynaTa ca HHTepecoM *%o, na roAHHy Aana^ to OHAa 
HMa AÄ ce oÖesßeAH noBepHOi^y KanHTa-i oa 224 
AyKaTa. To hcto HiiaMO KasaTH h sa Apyre ycAOBe npn 
yroBopy. 
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(DopMa yroBopa o jeNcrey. 

99. 3a jeMCTBO^ y Hameic npasy^ He TpasH ce 
HHRaRBa onpe^e^ena 4>opMa; no Toice^ oho ce Mose- 
yrOBOpHTH y jaBHOj hau npuBaTHOj HcnpaBfl^ npe4 cBe- 
AOi^HMa, y HHCMy , — mia BHme h ycMCHO ; ne MCAetn 
na TO, RaBBa ce copxa oÖBesHOCTH rapaHxyje. TaBO hcto 
jencTBO MOse npeTX04HTH, 6hth jeAHO-Bpekeno^ h^h 
cibe^OBaTH riiaBHOJ o^BesHocxn. 

Kao mTO nena HHBaBBor orpaHHHeH»a dito ce TH^e 
«opne npn canOM nocTansy, Tano hcto h hito ce 
TH^e caicHx AOBasa. JencTBO ce icose AosasHBaTH, Kao- 
H cBe ocxa^e o5Be3HOCTu ; h. np. Bopecno^eHii^HJOM hh- 
TepecoBaHHx diHi^a. 

100. JeMCTBO ce Mome AOBasHBaxH Tano^e cbcao- 
i^HMa aso 4yr hshoch na^e 04 250 rp. nop. : HHa^e 
ke ce MopaxH ynoipeÖHTH 4pyrH 40Ba3H. 



AejcTBa jeMCTBa. 

101. r^aBHo AejcTBO jeiiCTBa cacioJH ce y tomo 
niTO oÖBesyje jeM^a 4a caM HcnyHH hah HSBpniH 06- 
BesHOCT 4yÄHHK0By, aKO oh to ne yqHHH. Taso OAro- 
Bapa H sa cnope4He o6Be8HOCTH 4y2SHHR0Be, aRO je 
jeiiCTBO HcorpaHH^eno ; mia BHme uos&e 6hth npuHyl|eH 
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j^a niiaTH i^eo ^yr s aso Hica BHme jeMai](a; a aKO 
xoiie Aa TO HSÖerHe icopa ce no3BaTH Ha 6jiaro4ejaBe 
AHCBycHJe HAH Ha ^^aroAejaibe no^eAe. 



V A^jcTBO jeMCTBa HSMe^y nosepHOi^a h jeioica. 

[1^ B ^aro4eJaH>e ^HCKY QHle. 
Beneficium excussionis, — discussionis seu ordinis. 

102. nOHITO CMO H3A0SHAH jeMCTBO HO HpHpO^H 

fi»eroBoj H HO HpeAMCTy, Bajba ca^ HcnHiaxH ^eroBa 
A^jcTBa. JeMaA HMa o^noce h oÖBesHOcxH npeiia no- 
BepHOi^y^ Ay^HHKy h ocxa^iHH cajeMi](HMa, — aRO hx 
HMa BHrae, — h to npn je^HOM hctom yroBopy ; oÖpaxHO, 
cajeMi^H, 4ysHHB, noBepHwiai]( HMajy xaRol^e oÖBesnocTH 
npeMa jeimy. 

no § 829 rpa^. BaKOHHKa^ jeMai]( je oÖBesaH npena 
noBepHOiQr Taso, aso r^aBHH hjih npasn Ay^HHR ne 
H^aTH HAH He H3BPHIH CBOJy oÖBesHOCT. H ^ajbe ce Rase: 
uoeepuTeA> ne Mooice upe jeMua Tpaotcuxu^ 40K ce ne 
uoKüoice, 4a zAoenu AyotcmiK nuje MOzy^aH ujuitutu. 

Hs OBor ce bh^h, ^a saRono^aBai]; xolie 4a roBopn 
OAHOCHMa HSMe^y noBepHOi](a h jeni^a. 

flifii, BHAHMO mxa ce xxejio ca obhm Hape^efi»eM; h 
RaRBO je A6JCXB0 jeMCXBa Hsnel^y noBepHoi](a h jeni^a. 
— Obac HaM ce HaneLy Aßa nHxafi»a ? Ho nen je jifijb 
JeMCXBa fifl, o6e36eAH HSBpmnocx r^aBne oÖbcshocxh, 
OHAa xpeöa fifi. jeMa^ yqHHH oho, mro 4yatHHR HHJe 
HSBpniHO. Aah HHxaKe je, 4a ah he ce noBepHAaii 
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oÖpaTHTH Ha jeMi^a; npe nero mxo je Kymao, Aa ce^ 
Hajnpe h3 niia&a AyaiHHKOBor HaMHpH? H noc^e Tora^ 
aKo noBepHAai^ Hsne^y BHine jeMa^a Tyssm caMO jeA- 
Hor 3a ^eo Ayr, ab. ah te xyaieHH jeMai^ HMaxH npaBO, 
Aa nosoBe noBcpaoi^a, a» CBOJy TyatÖy h npoxHB ocTaiHx 
cajeMai](a ynpasH^ aKO nx nna BHine? 

V 103, Ho cxapoM pHMC. npaBy, ^OBepHAa^ je mo- 
rao TjMXH jeMi^a, npe nero mxo ce na Ay»HHKa 
oöpaxuo^ A& BHAH, A^ -^ ce h3 KeroBor nMaH»a Mose 
H3MHPHXH. To je 6H;ia npeBCAHKa cxporocx cnpan ohhx 
AHi^a (jeMan;a), Koja cy ce necxo oÖBesa^a h3 Ao6po- 

HHHCXBa H BeAHKOAyniHOCXH, XXeBfflH Ay»HHKy y^HHHXH 

ycjiyzy. To je xpaja^o xaKO ao JycxjaHHJaHa , kojh je 
OBy cxporocx y6;ia»H0 xHiie, mxo je y Kopncx jeMai^a 
3aBeo usyseKe hah 6Aazo4eja9i}e ^ucKycuje.. JI,ejb je 6;ia- 
roÄejafty AHCKycHJe xa: 4a uoeepuAai^ Mopa najwpe 
Tyo/cuTu zjiaenoz 4yofCHUKa 4a ce us wezoeoz UMawi 
HaMupu, ua am ne ysMoome, ou4a tck 4a ce oöparu 
apoTue jcMaua. Obo npaBH^HO Hape]^eBe jycxHHHJanoBO 
npemJLO je y cBa HOBHJa saKOHOAaBcxBa, na h nam ra 
je saKOHOAasait ycBojno, y § 829. 

IIo6y4e obom Hape]^eiby, ^aKO ce AÄJy onpaBAaxn.. 
C jcAHe cxpane, ono OAroBapa npapOAH caMor jencxBa, 
no KOMe je jeMa^ oÖBesan^ cmo zjuishu 4yoHMUK ne- 
uJuiTu; c Apyre naK cxpane, npnpoAHO je Bpjio no^ 

HOiiH OHHM JIHI](HMa^ BOJa Cy ce H3 A06pOHHHCXBa n 

Be^HROAymnocxH sa Ay^snnBa oÖBesa^a. 

To je mxo ce xnne npBor nnxaaa.. ÜOBepHAai^ 
AaBJie HMa Aa xyss najnpe r^aBHor Ay^HHEa, na noc^e 
xes jeMi^a. 4py^^ nnxa&e oahoce ce na 6Aazo4^aH>e' 
iio4eAey qeify heno AOAianje roBopHXfl. 
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104. EaA ce Bnme ca4ysHHKa o6Bex.y co^n^apHO^ 
na je^aH 04 h»hx ^a^e je^HO ^lEi^e sa jeMn^a, otie jih 
hoLh OBaj 4a npHHyAu noBepaoii^a^ Aa ce oÖpaxH naj- 
npe sa naiuaiy, ne cano npoTHB onor AyssHHKa 3a 
Kora OH jeMHH, nero h npoTHB CBHJy ociaAHx ca^ya- 
HHKa? — noTJe H TpoAOH*) noApataBajy Aa xote, h 
TO ca ochobom; h>hxobo MH»e£&e HMa sa oceoBy cany 
noÖyAy, ca KOJe je CTBopeno ÖAaroAejaae AHCKycHJe. 
H saHCTa, npaBH^iHHJe je, Aa H3MHpe najnpe Ayr, aKO 
je Moryte, caMH r^iaBHE AyatHHi^H, y nnjy je KopncT 
yroBop H Ha^HH>eH, a ne ohh, kojh cy ce sa APyre 
o^BesajiH; a la cc no6yAa oneBHAHO HMa npEMennTH 
y HaBeAenoM dynajy. ;,Moate ce petn, Be;iH Bp;io jieno 
noTJe, Aa onaj, kojh ce oönesao sa jcAHor, nsMeliy BHnie 
coAHAapHHX caAysHHKa^ Aa jcmhe na hcrh Ha^nn h sa 
CBe bcTa^e; jep oÖBesHOCTCsnjy obhx caAysHHKa jeAHa je 
H Hcxa, H OH npHCTaBHiH na ly oÖBesnocT sa jeAHor 
OA cbHx, oÖBesao ce na hcrh nannH h sa CBe ocxaAe.^ 

105. Jenai^ ce ne Mose nosHBaTH na ÖAaroAeja&e 
AHCKycHJe, aKO nacAeAH MaBHor Ay»HHKa, jep ce OHAa 
Aora^ cnojeae hah CMCca (KOHoysHJa § 910 rpa^. 
saK.); — HAH aKO Ay»HHK naAHe hoa cTeBjHuiTe; hah 
ra Hecxane, a HMaoa neMa, OARyAa 6h ce noBepH^ai^ 
Morao HanAaxHTH (§ 830 rp. saR.); xaKo hcto, aRO Öhl 
ce A^CHAO, Aa noBepHAan; 6yAe jeMHCB Ay^HHK, na na 
aeroBy Ty»6y, jeMa^ My npoTHBcxaBH nsyseiie rom- 
jieHcai^HJe (§ 903 rpu saR.). 

TaRO HCTO HCMa MecTa (JAaroAejaay AHCRycnje, 

») Tropl. 270. 
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aRO ce jeMai]( OApeBao Tor Hsyseha, h^h aBo ce oÖBesao^ 
coAHAapHO ca AyatHHKOM*). 

106. niTO ce TH^ie 04peKe jenneBe, 4a ce nete 
no3HBaTH na ß-iaroAejafte Aßc^ycHJe, to te ce tck OH^a 
jacHO noEasaTH, aKO 6h jenai^ HSjaBHO, aü, ce oÖBesyje 
Koo zAoeHu AyoKMUK: constituit se debitorem principdlem; 
s^ARy TaBBa ce o^pesa ne Mosse hsbccth hs eejacHEx 
H3pa3a^ soju ne 6h aoboj^ho noBasHBa^H Haifepy yro- 
Bopa^ia: na npHMep, aBO 6h ce HcnpaBa saBpniHBaiLa 
peHHMa: oÖeKaeajyKu, oÖeesyjyKu ce, o^puuyKu ce, — 
a HapoHHTO, BaA ce He 6h sasa^Lo, qera ce jenai^ 04- 
pH^e. TaKBa H3JaBa nelie HMaxH HHBaRBy bpcahoct:: 
ea quae sunt styli, non operantur (IIoTJe.). — TaKO 
HCTo OApeRa jenneBa hc Mose ce H3BecTH h3 o6eiias^, 
Aa iie luaTHXH^ aBo Aysannis, y ebbcchom poBy hc hbmhph 
^OBepHO^a• Ho TOMe Hymno je, ^a je nanepa jeMHCBa 
OHCBHÄHa, AB, »e^H, AB. ce o^pene 6AaroAejaH»a AHCRy- 
CHJe, — HjIh Aa ce o6BeÄe Eao rJiaBHH Ay»HHB, 

107. IIpaBO, BOJe saBOHOAaBaQ jeMi^y Aaje^ 4a 
ynyiH ^OBepHO^a, 4a najnpe 4y»HHBa lyatn (§ 829)^ 
H aBO je Moryke^ h3 ^eroBor ce HMa&a Han^aTH, 
HHJe HHfflTa 4pyr0; ho je4H0 6Aazo4eja%e hah uayae^ 
cTBopeHO ^HCTO y EOpHCT jcMTOBy. IIo TOMC , aRO ce 
jeMai]( flceJH bophcthth thm H3y3eheMy Ba2>a 4a ce c 
Mecxa, T. j. y noqcTBy TyÄ6e nosoBC na to HBysete, 
Mh BHaMOy HO onmTHM npaBH^HMa nocTynsa^ 4a ce 
CBaRO H3y3ete 6jaroBpeMeHo — in limine litis — 
npe4CTaBHTH Mopa. H 3aHCTay npano je noBepHOHena^ 
npoTHB jeMi^a Henocpe4HO h raaBHo; 6aaro4ejafi»e je- 

•) D»U. 173, 174. 
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^HCKycHJe MHAocT, Koja ce Aajy j^Mi^y ; no TOMe jeMai^ 
BOjba A& HSjaBH SRejbjy a& ce thm nsyseiieM c^yss; 
CAeACTBCHO, ct/4 ca^ wo aeanuHHOJ ^yotcnocTu He Moate 
Hape^HTH 4HCKycHJy HMaEba 4ysHHBOBor^ RaAJojeMai^ 
Hspe^HO He TpaaiH. H noneM je to Hsyselie^ kojhm jenai^ 
04Jiame poE, 4a can MecTO Aya^HHKa n^aiH^ Bajba ab, 
cecMecTa, y noHexKy napHHi^e na to Hsysete nosoBe; 
HHaqe fee ce cMaipaTu 4a ra ce o^peKao*). 

HapOHHTO 6h ce OH^a HMajio yaerH^ ^a ce jeMa^ 
npehyTHo OApenao, KaA ce npH cTaB&aay saßpane, o6y- 
CTaBC HAH xHHOTeBe^ He 6h THif H3y3eiieM 6paHH0, — 
HAH HiTO je jora rope, Ka^ 6h ce tcb npn ane-iaTH na 
HCTO no3Bao*). 

108. C Tora, hito je nsysete A^cEycHJe je^HO 
6Aazo4ejaH}e, jeAHa mhaoct yinaena jeiii^y, a ne npano, 
— OTy^a H8BOAHMO, Aft noBcpHOity HHJe ancoAyxHO 3a- 
6paH»eH0, Aa ce nenocpeAHO na jeMn;a oöpaiH ; no Tone 
Tyat6a noBepHOHCBa, ynpaBJbena npoTHB jejkma, hIih he 
CBOJHM TOKOM, ocHM aKO ce jcMan; TOMe He ycnpoTHBH, 
H noBepHon;a ne ynyTH na oaBHor Ay^HHKa. 

Me^y THM ^CABCHRyp H 4hP*htoh') MHCAe, A* 
noBepHJiai]( ne MO^se TyssHTH jeni^a, AoroA ne AORame, 
Aa ce o6pakao npoTHB r^aBHOr Ay^HHRa h noBHBao 
ra Aa My n-iaTH, — hito osaj HHJe y^HHHO. Ha c Tora, 
aEO noBepHAan; He onpaBAa^ a^ je Taj sopas npoxHB 
Aya^HHEa qHHHO^ jenai^ ra 3acaA Mose npocTO oa6hth 
H yHHHHTH, A^ TyÄ6a npoTHB aera ne BpcAn; nixa 



') Dali. 178. — Tropl. 249, 950. 
*) Tropl. 251, 252. 
*) Dur. 331. 
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BHffle, Aa he to laKo 6htii h OH^a, KaA 6h ce jeMa^ 
OApeKao Hsyseha 4HCKycHJe. Aah obo MHeae ctojh Ha 
je^HOM npHBHAHOM iipHHi^Hny, no komb ce oÖbbshoct 
jeMHBBa HMa CMaxpaTH Eao yc^OBHa. IIo tom MHeay 
Ha^aaty ce noBepnoi^y cawoBJiacHO, HeKH lepeTH, KOJe 
saKOH HHrAe ne saxTeBa oa acra. Oho 6h 6e3 cyMH>e 
BpeAH;io leK y c-iynajy, r^e 6h no npHpo^n cBOJe o6- 
BCBHOCTH MaBHH AyTBULUK 6ho oöBesaH Aa n^aiH, hoihto 
ra noBepHjiai^ no3Bao a^ to yHHHn; aiiH y npoxHBHOM 
cAyqajy, npocTo HeHSBpincite o6Be3HOCTH oa cxpane 
MaBHor Ay^HHKa, Aaje noBepHOn;y npaBO, a^ ce neno- 
cpeAHo npoTHB jeMn;a o6paTH*). 

100. Aah aKO jeMai; nspe^Ho ycAOBH y yroBopy, 
Aa nete 6hth o6Be3aH Aa n^aTH, AoroA ce AyÄHHKOBa 
Ao6pa ne npoAaAy h ^eHa noBepnoi^HMa ne HSAa, xasBO 
orpa^eae Aaje jeMCTBy KapaKTep qncTO yc^OBan, h no 
TOMe noBepiiAan; ce ne Moate o6paliaTH npoTHB jeima, 
AoroA ce npeABHl)öHH ycAOB ne HcnyHH. 

110. Ha TyÄ6y noBepnoneBy Mome jeMa^ ABOJaEO 
OAroBapaiH: ÖpanHTH ce HsyaeteM AHCKycHJe, hjih oa- 
roBapaxH na MaBHy cxBap. Ako oBaj noc-ieAH>H naHHH 
ynoxpeÖH^ na npHMep^ auo naace, Aa noBepHwiai^ Bnme 
xpaÄH, nero mxo My ce y cxBapn Ayryje, — OHAa ce 
ysHMa, Aa ce jenai^ npehyxno OApenao 6jiaroAejaH»a 
AHCKycHJe. 

111. Aan aKO ce jenai; 6paHH XHMe^ Aa rAaBna 
o6Be3HOcx ne BpCAH HjIh ne nocxoJH, — hah ocnopaBa 
H nopnqe CBOJy concxBeny oÖBeBHocx Kao jeMAa^ OHAa 
ce H3 xora ne Moaie hbbccxh, Aa ce OApenao 64aroAe- 



«) Zach, in, p. 158. - Tropl. 233. 
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jaaa 4HCRycifje. H saHCTa, ne hoskc ce c ochoboh 
nperaocTaBHTH, Aa ce jenai^ o^peKao OBor HsyseLa, ao- 
roA ce orpann^aBa na tj o^Öpany, ^a rAaBHH Ayr ne 
nocTOJH. TaKO hcto h mxo ce tehc caMor KapaKiepa 
jeMi],a: Ba&a Hajnpe a^ ce pemn cnopno nHTaEbe, je 
^H OH jenai^ h^h ne, na xeR OHAa a^ ce Moa^e no3Ba- 
TH Ha jeAHO Hsysete^ KOJe je cxBopeno hhcxo y Kopncx 
jeMHeBy, Ho xoMe a^kaq, no npnpoAH OAÖpane Bajba 
cyAHXH, A» -^H ce jenai^ OApeKao ÖAaroAejaaa A^^CKy- 
CHJe HAH ne. TaKO na npHnep, aEo je jenai^ saxxe- 
Bao^ A9' ce &eroBO jencxBO sa neBa^Belie orAacH, a cyA 
na npoxHB pemH^ a^ je Ba»ete ; — oxyAa ce ne Moate 
HSBecxH, Aa ce OApenao HsyseLa, caMO c xora, mxo ce 
6paHH0y AA HHJe Eao jenai^ oÖBesan. Jep, jCAHa je 
cxBap ociiopaBaxH cany oöbcshocx, a Apyra yAaAHXH 
aena cACACXBa noMofcy ÖAaroAejaaa AHCKycHJe'). 

112. üpaBHAO, HO ROMe ce jenai^ Mopa noBBaxH 
na ÖAaroAejaae AHCEycHJe y no^exEy ^apHH^e, xpnn 
jeAHO Hsyaelie. A xo je CAynaj, aRO 6h Ay^^HHE y xoEy 
napHHi^e a npe HspeEe npecyAe, npHAOÖno hobhx ao- 
Öapa, sa Eoja 6h jenai^ saxxeBao, a* cAyaie noBepnoity 
3a HSMHpeae. Jep ce He Moa^e ysexn, a^ c xora mxo 
ce ynycxHO y napHHn,y, oh ce OApcRao HsyseLa , Eoje 
je xeR AO^HHje nocxaAO*). 

113. Harn je saRonoAaBai^ aosboaho jeni^y 6Aaro- 
Aejaae AHCRycHJe, aAH nnrAe HHJe onpeACAHO ycAOße, 
HOA ROJHMa ce oh Moaie na hcxo nosBaxH. Jep aEO je 
npaBHHHO, Aft 3asoHOAaBai]( saEAaaa jeni^a^ xaEO je 

>) Tropl 254. — Dur. 335. 

*) Zaohap. ID, 157. — Tropl. 256. - Contra Dur. 3S7. 
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HCTO npaBH^HO^ AA noBepHAai^ 86or jeicqa ne TpnH. C 
OBHM obeno A& BaseMO, m J6 noBepH^aii, jeunj ca 
CBUK spxBOBaH. UpH 4aHainH>eM cTaBy Hamer saROHO- 
AaecTBa, jenai^ HMa npaso 4a Base noBepHOi^; Tpa- 
sHxe Hanaaiy oa Ay^HHKa^ h aobac hh ne AoneceTe 
AOBase, 4a sac 4ysHHB HHJe hsmhpho^ ja nehy ^a snaM 
8a Taj 4yr. — To ä» ÖyA^, noBepnjiai^ xpeöao Öh 4a- 
HHa npoTHB AyÄHHEa HSBpniHy npecyAy, na Bojoj Öh 
no^Hi^HJcBa BiiacT HMa^a ^a CTasH, Aa ce npecyAa HHJe 
Moraa HSBpniHTHy c Tora, mio Ay^BHHB HHrAe HHmTa 
HeMa^ — HAH 6ap Mopao Öh AoneTH oa Ay»HHBOBe 
onmTHHe yBepe&e, a^ OBaj Hnniia Hena. IIa h OBaj 
nocJieABH AOBas Morao 6n jenaii, ocnopaBaiH, sasaB^ 
Aa je CTBap TpeÖajia npeA peAOBaH cyA A» ^Ae, rAe 
(>H AysHHR Horao no^araTH OTRpHsajyliy saB^ieTBy h 
T. A* Ha CBaBH HannH onacnocT je sa nosepHOi^a xa, 
iHTO jeMai]( Moaie noBepnoi^a, ca cbhm 6e3 nysA^ h 6es 
HRaRBa ycnexa oa^hth sa neRO Bpeice, caMO a^ 6h oa- 
roBopHOCT CBOJy sa hcbo BpcMe oaaoäho. lÜTa je A^BAe 
saROHOAaBai^ Tpetfao aa HapeAn^ aa ne 6h noBepnaai^ 
ysa^yA ryöao Bpene, h Hsaarao ce cano ipomROBHMa? 

— Ba.&aAo je a» na^OÄK jeM^y, Aa yBCE Mopa noRa- 
3aTH noBepHOi^ nnaae AysHHBOBO, RaA roA ohe aa ce 
nosoBe Ha ÖJiaroAeja&e ABCRycHJe. Jenai^ Tpe6a Aa 
Rase noBepHOn,y: ja Heky Aa nAaxHM, jep tboj Ay»- 
HHR HMa Ha TOM MecTy jecnan, cTORy, JinnaAy^ ansy 
H T. A* — A^ BHAHMO Aa HHJe OBaj ycJiOB sa jeMAa 
RaRaB TepeT, a napo^HXO Aa nnje nenpaBH^aH xepei? 

— Hh HaJMaBbe. ÜOBcpHJiai^ MOse c ochobom OBaRO Aa 
pesoHHme : ja Ay»HHRy ne 6h Aao y sajaM^ jep ra hh- 
caM no3HaBao ; ajin no^eM jeMaii, rapanxyje sa Bera, ja 
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<^e CMaxpaM sa cnrypna. 4^^^^ j^ P^^ n^aiiaBby. Ja 
He 3HajyliH, ^a ^h ^ysHHK Hiia Ma r^e EMasba^ jep je 
CHpoMa HOBeB, o6paT0K ce na jeMi^a. Samio aa ne je- 
U9LH npocTO ynyiiyje na ^ya^HHEa^ aKO He 8Ha ^a mh 
noBase r^e h KaBBO Hna^e Ay^HHK kna? 3amT0 6h 
ja ysa^yA Hmao npoTHB ^y^HHEa n ao6uo npoTHB £bera 
H3BpniHy npecy^y; Ea^ ce H»OMe xacHHXH ne Mory, Uo 
TOMe, noqeM ce Mopa ysexH, a» jeMa^ nosnaje 6ojbe 
^yaiHHEa^ nero noBepa^ai^, nesa ce OHAa nodOBe na 
ßjiaroAejaae AHCEycHJe, aEO ena nixa h r^e Ay^HHE 
HMa, — aEO He, on^a saraxo npoTesaxH Bpene, HSAa- 
raxH noBepHOi^a xpouiEOBHMa, EaA Ha noc^exEy jenai^ 
Mopa Aa n^axH. CaMO mxo fce nocAe xora ysa^yAHO mo- 
paxH HAaxHXH noBepHOi^y h xponiEOBe, Eoje je neynyxHO 
npoyspoKOBao. — Jcahom pena, cboahmo cxBap na obo : 
ecubOAO 6u, ^a ce jenan caMo on^a Mootce uoaeaTU na 
ÖAozo^ejafbe 4ucKycuje, oko ma ^a uoKoofce uoeepuony 
xmeo UMawe u z^e za ^yotcnuK umü. Hna^e, aEO xo He 
yqHHH, AA HOBepHAai^ nenocpeAHO Bera Moaie xyjKHxn 
3a rapanxoBaHH Ayr. 

AjIh caA je HHxaae, je jih h xo Aocxa, — uahl 
je xpeßaAo, ochm ropaer, jora EaEaB ycAOB naHHHHXH, 
y EopHcx noBepHoqeBy. IIpHMep : noBepejiai^ je h jenai^ 
H3 BeorpaAa, AyacHHE h3 y»Hn,e. JeMa^ ynykyje no- 
3epH0i^a Ha HMaae Ay^HHEOBo y YÄHi^e c osnaneaeM 
EaEBO je. Ajh a^ ce noBepH^ai^ h3 xor HMaBba hbmuph, 
Ba^a My xepaxH napnany, ao6hxh npecyAy, hLh mo^a^ 
Ha caMO Mecxo, — jeAHOM pe^n , xpe6a My 3HaxH0 no- 
•xponiHXH, AOE AO HSBpmeifca npecyAe Aol>e. Aeo je 
^OBeE cAaÖHJer cxaita, oLe ah HMaxu nyatny cyny sa 
irpomEOBe? C xora HB^asH HHxa&e: jeiiai^, aEo xohe 

OBJAIDB». rPA-ß. 3AK.: O JBlICTBy. 6 
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^a ce no30Be na ß^aroAejaae AHCKycHJe, ochm npBor 
ycJiOBa, no komb sa^a a^ ^OBepHO^y osHanH HMaae, 
KOje AyjRHHK HMa H r^e ce 'najiasH , aä ^m 6h 6hao 
ynecHO, ^a jeMa^ öy^e oÖBeaan, ^.a na saxTCBaae no- 
BepHOi^a n Hy:RHy cyMy HS^a, Eoja 6fl aoxpeÖHa ÖH^a 
aa Boi^eae napnai^e npoTHB Ay»HeRa? — Ymccho 6h 
6hao sancTa, aKO HMaMO y BH^y naMepy noBepnoneBy 
npH yrOBopy, a la je, a^ ce jeMCTBOM o6e36eAH, KaKO 
6h ce niTO npe h cHrypHMJe naMHpHTH Morao. Ochm 
Tora KaA snaMO, a^ jeMa^ sa cße rapanxyje: sa Ka- 
HHia^^ HHTepeC; TponiKOBe h t. a. AO Aana noinyHor 
HSMHpeaa , OHAa je y HHTepecy caMor jeMna, aä cbc 
HHHH H ynoTpe6H, KaRo 6h noBepnoi^a mxo npe h3-^ 

MHpHO. 

To cy ABe Mane hah npasHHHe, sa Koje mhc-ihmo, 
Aa 6h hx Ba^ajio nonynHTH y nameM saKOHOAaBCTBy no- 
3HTHBHHM Hapel|eH>HMa. ny^HOCTH npBe, mhc^hmo, Aa 
3a HHKora nena cyMH>e. JeMan, je naJHHTepecoBanHJH, 
Aa ce ^0BepHAa^ niTO npe hbmhph; na c Tora ncEa 
noEa^e HMaae aj^hheobo, h^h neEa can 3a aera n^a- 
TH, noqeM he h xaEo Mopain nAataxH. CaMO te My 
AOi^HHJe Teate 6hth. IIpBy OBy Many, ap»hmo, Aa je 
Mory nonynHTH h caMH cyAOBH, ynyhyjyfen jeni^a 4a 
HMaae noEame h^h n^axH , h o6janiH>aBajytH My cbb 
nocACAHi^e; aEO ce noBcpH^ai^ ysa^yAHO npoTHB Ay»"^ 
HHEa napHHHH. — 3a i^ejiHcxoAHOCT onor Apyror na- 
pei^eaa MoryKe je^ Aa lie mhofh nocyMtbaTH h to c 
pasAoroM : jep o6Be3aTH jeM^a, Aa H3Aa nyany cyMy 3a 
Boi^eae napHH^e npoTHB Ay^HHEa, h to OHAa^ EaA ce 
3Ha Aa oBaj . HMa HMaaa^ 6ulie qecTO Bpjio xepeTno sa 
jeM^e. 3aE0H0AaBai^ Tpe6a Te AyAe Aa niTCAH h 3amTH- 
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tyje. H)HxoBHM aoöpohhhhm nocpe^OBaaen , MHom ce 
nocAOBH cBpmyjy, MHora ce Jbyft,^ noMaaty, MHora je 
cysa yxpBena? 

114. ^a ce BpaTHMO na npBH ycAOB. Osnaneae 
Ao6apa Ay^HHBOBHx, Roje HMa 4a y^HHH jeMai(, MOKe 
ce 04HOCHTH Ha noKpeTHo vlab. HenoKpexHO HMaae. 
ÜBAe He Tpeöa 4a öy^e HHKaRBe pasjiHBe^ jep je rAaBHO 
Aa ce noBepH^ai^ H3MHpu, na na to Öhao h3 BaKBor 
My 4paro HMaBa. TaKO hcto HHJe Hy»Ho^ 4a osHanena 
4o6pa MMajy TOAHKy Bpe4H0CT, ^a 6h ce Ayr noxnyno 
H3MHPHTH Morao. Y ocTa.aoM noBepHJiai^ aKO xoiie 4a 
Hsßerne nonecHy HcnjiaTy^ Moaie ^oÖHBeHy 04 npo^aje 
cyMy, 4a ocxaBH koa cyAa y ßßnosviT, a Me^y xhm 
ocxaxau ajtü Aa xpasH oa jcMi^a. 

115. Osnaneae ohhx Aoöapa Ay^HHKOBHx, oa cxpa- 
He jeM^a, Koja ce Bnnie ne na^aae y pyKaMa ajähh- 
KOBHM, hjIh cy npeoHxcpelieHa xHnoxcKaMa hah npnöe- 
-AeniKaMa y Kopacx APyrnx noBepnoi^a, h^h cy noA 
oöycxaBOM hjih y cnopy, hjIh hoa aaöpanoM, — He xpeöa 
Aa BamH, c xora, mxo ne A^je ^OBepHO^y HHKaKBe ra- 
paHXHJe. CyMaa je osöHAna^ ab, he ce h3 anx hobc- 
pjiASLTk MotiH HanAaxHXH, HJiH aKO HMa BaBBor H3r^eAa^ 
xo he 6hxh noc^e Ayror BpeneHa. ÜOBepHJian, je pa^y- 
näo, Aa ce Han^axa no HcxcKy poBa, h 3a BeLy 6e3- 
ÖeAHOcx ao6ho je jeMn,a; na c xora ne xpeöa Aa ÖyAC 
npcBapeH y panyny. 

116. KaA jcMai^ rapanxyje caMO jeAan a^o waB-r 
Hor Ayra, ua 6h ce no npoAaJH AOÖapa Ay»HHBOBHx 
naui^o, Aa Ao6HBeHa cyMa H3MHpyje noBcpHOi^a caMO sa 
neKH Aeo Ayra^, oHAa ce xy pa^ nnxaae, na mxa ke 

6» 
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ce AOÖHBena cyna ypanyHaTH, — nixo je sa jeMi^a ox 

SHaiHe BaSHOCTH. 

^^a ce nocdysHMO jeAnBM npiiMepoM h8 phkc. 
npasa. ÄBpe-anje PoMya yseo je noA saKyn HCKe ap^ 
»asHe Aoxoflfie, sa roAHinay cyMy, pei^HMO ofl, 100» 
nexpoHHJe TaA h ApyrH jeMHHAH cy 3a aera, hah cano 
sa noMCHyxy cyMy, a ne sa Apyre oösesHOCTii Ay^HH- 
BOee KOJe 6h osaj enao A&BaTH ApjKasHOj RacH. Anpe- 
jLHJe PoMyA^ HHJe luaKao na speice, h TaBo ApsaBHa 
Baca nocTane noBepH^ai^ snaTHiix cyMa^ BaBO sa roAuui- 
fi»H BanHiaji oa 100, laBO h sa HHiepec. HicaBbe ny ce 
npoAa sa panyH ApsaBe, aan ne 6yAe aoboj>ho^ a& H^o 
Ayr HSMHpH. Ba.&aAo ce oÖpaiHiH npoxHBy jeni^a. OHAa 
HacTane nHiaae, Aa ah ce AOÖHBeHa cyMa oa npoAa- 
Tor HMaiBa nna npHMeHHxn najnpe sa ucnaaiy HExe- 
peca, na nocjie xeR BanaxaAa^ hah oöpaxno ? IlexpoHHJe 
Tau H ocxaAH jcmi^h noApaiaBa^n cy (xo ce Jiaso A&je 
noBbaxH), Aa xpeöa npe cBera ynoxpeÖHXH AOÖHBeny 
^e^y aa ce BauHxaji OAO^axH ; jep 6h ce ohh ca xoau- 
BOM cyMOM onpocxHAH jCMCXBa ; H aBO 6h OHa AOBO^ea 
6HAa AA HSMHpH BanHxa^ ApsaBHOJ BacH, ohh 6h 6HaH 
ca CBHM ocAo6o^eHH. 'Aah aBO 6h ce ncxa cyna ypa- 
Hynajia Ha oxn^axy HHxepeca, OHAa je Maae HOBai^a 
ocxajaAO^ A^ ce KannxaA hsmhp»^ a Ha npoxHB BHme 
sa yHHmxeifce HHxepeca. To ce nnxaae hshccc h npeA 
caMor HMnepaxopa^ bojh no BasHBa&y üaBJOBOM pemn, 
Aa ce npe cBera AOÖHBena cyna nna ysexn na OAn^axy 
HHxepeca: quidquid ex bonis fuisset redactuMy priiis 
in usuras cedere reliquum in sortem ; et ita in id quod 
defuisset^ fidejmsores conveniendoSy cxemplo pignorum 
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a creditore distractorum (L. 68, § 1, De fidej, — Lib. 
3, Beeret/). 

y ocTa^OM OBO je pemeae, npeneHa ohof onmTer 
npaBH^a (§ 866 rpal^. sas.) no Bone ce Hcn^aia HMa 
pa^ynaTH najnpe na HHiepec. Mhofh cy ce Tor peme- 
oa 4psaAH, h vls^ ropsbHX penn üaBAOBHx HSBe^eno je 
OBO npaBHjio : si quid debitor solverit, prius in usuras 
cedit% 

niTO jomT BeliMa yTBp^yje obo MHinAefte, to je 
npHMep, KOJH jypHCKOHcyAT IlaBAe HaBOAH y ropmen 
TeKCTy. y Hapel^eiBy HMnepaTopoBOM bhah oh, a» ce 
HHCTO npHMeftyjy IIpHH^H^H, kojh ce o^HOce na npo- 
4ajyno4peTHe saAore. Oiy^a ce HSBe^o Kao saBJbynHO 
OBO onaiTe npaBHJio: redactum ex venditione pignorunty 
prius in usuras imputetur debitas. Quod super est au- 
tem in sortem. 

npH cBeif TOM, Banas je 4pyror Mem^eKa. Oh 
HaBo^H, ftfi, HapeA($a HMnepaxopoBa pemaBa no obojI- 
HOCTHMa je^HO HHTa&e n to y BopncT AP^aBne Bace. 
PemeBe HMnepaTopoBO , Be^iH oh, Besyje jeima xaBO, 
Bao Aa ce OBaj y jrroBopy oÖBesao h sa HHTepec? IIa 
BaBBO heTe pemeae aätH; a^ ce cAynajno jenai^ o6- 
Besao H sa HHTepec? Je avl naneTHO napeAHTH, a^ ypa- 
HynaBafte HcnjiaTe 6yAe jeAHo h hcto, öhao Aa ce 
jenai^ oÖBesao Aa rapanTyje cano BanHTa^, h^h Ba- 



a) UIto roA ce oa (npoAaxHx aaKymeBDx) Ao6apa AoÖBJe, 7noTpe6Hhe 
ce 3a HcnaaTy sajnpe HBTepeca a ocTaao aa Kanaraj ; jeuim he oa- 
roBapaTB sa ocTarax Ayra, aao dito 6r oAroaapaJH ea C4j«taj, rba 
6b noBepBiaa saaory npoAao. 

6) Ako mTo AjaiBBK onuaTB, ypavyaahe oa najope ua HHTepec. 
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TiHTa4 c HHTepecoM? 3ap neke öo^e 6hth, 4a ce 
pemH, A^ ce h3 npo4aHor HKa&a Hajnpe EanniaA 

HSKHpH? 

SaniTO je na» APJK^e peraeno y noMenyTOM pHMC. 
^aKOHy (L. 68, § 1, De fldej.)? — To je y cTBapH 
jeAHO HyAHO peineBe, h3 Kora He xpeöa hsboahth hh- 
KaKBa cAeACTBa, — a Mel|y thm npoxHBHO je ohuithm 
^pHH^a^HMa. C xora, mio cy jeMi^H, kojh rapaHiyjy 
ApaiaBHOj KacH oÖBesanH h sa HHTepec, npn cBeM tom 
fflTO cy ce caMO 3a KanaiaA oÖBesa^H, aä TaKO 6yAy 
o(>Be3aHH H CBH ocxaAH jeMi^H 6e3 pa3iLHKe ? Taso pe- 
eoHyje BaHa», — 

Ho OBOM MH>eifcy, ^hhe naM ce, Aa ce jeMAH npe- 
xepaHO 3aKAaibajy h samxntiaBajy. Ufijb je jeifcxBa, Aft 
ce AÄAe jeAHa noMoli hah carypHOcx noBepnoBiy, a 
Met^y XHM EaHas ha^ na xo^ aa ce oöope CBa npaBfljia 
onmxer npaBa, caMO a^ ce am^ noMoh jeMi],HMa? 3a- 
inxo AaKAe Aa ce hehh H3y3elie oa o6h?hhx npHHi^H- 
na, Koju Baase ypaqyHaBaay (§ 866)? 3ap fee oa 
AyaHHKa saBHcnxH, Aa nonacne ncn^axe ypaqyna Ha 
RanHxaj9k, a ne na nnxepec, h aKO 6h ce noBepu^aii 
xoMe npoxHBHO? A jcMi^y, kojh nna Me^y xhm Hsyse- 
La, Koja je saKOHOAaBai^ y aeroBy KopHcx napeAHO, 
KaRO My ce npeRO h>hx Mory AaxH Aa^eRO rnnpa npaBa? 

117. Obo Hac AOBOAH na jcaho APyro nnxaBbe: 
Ilexap Ayryje 1000 Ayßaxa ; JoBan jeM^n sa aera, a^n 
caMO 3a 500. EpoAaAy ce EexpoBa Ao6pa, Roja Hsnecy 
caMO 500 Aysaxa. Ohe äz moIih noBepnAai^ Aa ce o6pa- 
XH npoxHBy JoBana sa HeHcnAaLeHHx 500 Aysaxa? — 
Obe na cnaRH na^HH. Ees cyM&e^ Bpjio 6h yroAHO 6eao 
^a jeMi^a, Aa ypaqynaBa&eM HSÖerne o6Be3HOcx^ na Rojy 
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je npHCxao. IIpoTHBHO pe]iieH»e He 6h 6eao npaBH^HO.. 
Oh je ysex sa jeMita napo^HTO saio, a* rapaniyje ae- 
roBHM nonacHHM J6MCTB0M, y ^eAOMe Ajvy, öam onaj 
Aeo, sa kojh ce noBepn^ai; 6ojh^ 4a HeLe Öhth Hcn^a- 
ken ; h c lora, mxo je ynyxHO noBepHOn,a, ^a saxxeBa 
npo^ajy AyaLHHROBHx AOÖapa^ cnaipa ce, Kao a^ je 
yseo Ha ce oÖBesnocT ^a n^iaTH qnanto minus servaH 
potuerit. üo tomc oh xpeöa ^a Öy^e aa^OBOj^an, Ka^ 
ce Oft, aera ne xpasH bhuic a^ n^axH, ho OHOwiHKo, na 
KO^^Ko ce oÖBeaao*). 



2* B«/iaro4eJaHb6 noAOJie. 
Beneficium divisionis. 



ni^. KaA ce npn jcahom yroBopy Bnnie JlH^a3a- 
jeAHÄ<KH oÖBeasy, CBaKO oa ähx OAroBapa sa cboj 
cpasMepHH AGO y Ayry. — ochm aEO ce HHcy Hspenno 
HSjacHHjiH; AQr ce oÖBCByjy coAHAapno.. 

AwiH xaKO Hehe 6hxh, KaA Barne jiHH,a sajeAHH^KH 
jeMcxByjy sa Hcxor AyÄHHKa; OHAa je cBaKH cajeMan, 
oÖBeaan in solidum '). 3aK0H0AaBa^ je mhcaho^ a* no- 
BepHJla^ KOJH HMa caMO jcAHor AyatHHKa, HHJe nnao 
Hanepy a^ npHCxane^ ASt My ce xpaaLÖnna cnpan jenai^a 



') Tropl. 246, 247. — Dali. 200. 

') A& He 6h Ha BOBo obao o6jamB>aBajiH npapoAy ose o6Be3RocTH, 
ynyhyjeuo qHTaoiie Ha name Jieao o OöeeaHOCTBiia n YroBopiiMa y; 
onuiTO, TAe je noA 6pojeBHMa 249 b BAyl^HM onuiupHo roBopoHO o 
o6Be3HocTHiia in solidum. 
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AeAH ; a raio je HCKao bhuic jenai^a, to je caMO c To- 
ra^ 4a 611 y sbHMa niTO BHine ÖesöeAHOCTH Hiiao. 

AjIh jeimH , H aKO ce CMaxpajy, ab, cy oÖBesaHH 
in solidinn, HnaR HEcy npaBH coAu^apnu ca^yaKEHj^H. 
TaRO^ aKO cTBap nponaAne norpemnoM cano je^Hor oa 
BHX; ocTajiH ne OAroBapajy; — noBepH^an, aKO caMO 
jeAHor TyaiH, He npeKHAa sacTapejiOT cnpan ocxa^nx; 
— aKO Tpa»H HHTepec 04 jeAHora^ to hc BpeA« sa 
ocTa^e; ochm Tora coAHAapHH caAy»HHH,H He Mory ce 
nosHBaTH na öjiaroAejaKe noAe^e, KOje saROHOAaBai^ 
AOBBOAaBa jeMi^HMa. — Ha nocAeTKy cBaKH co^HAapHH 
caAyÄHHK MO»e 6hth Ty»eH sa ^eo Ayr h npHHy^eH 
A& njiaTH; Ha npoTHB, cBaRH cajeMai^, npeMAa oÖBesan 
in solidumj MOKe saxTeBaTH^ a^ noBepH^ai^ noAe^H 
CBOjy Tyaißy na a^o cBaKor cajeima, hah a» hx cbc 
sajeAHHHRH TyjKH. Obo napel^e^e, Roje je saBeo HMne- 
paTop ÄApnjaH, noA HMenoM ^ÖJMzo^ejafha uo^eJic^ 
(beneficium divisionis) npenuLO je h y nam saROEHR. 

119. 4^ H3A02BHMO HaJHpe saROHCRa Hape!^e&a 
OBOM npeAMeTy : 

§ 831. 

Kou 6u ce e4aH6 uau eume höu uo^eesao koo 
UAüTat^z, onaü e^am uau eume Hhu 4yotcam Ae 6utu 
Hoo cayuacTHUKb Ayza uo safcony cMbcHunecTea^ uau op- 
TaKjtyna UAaKaTu. 

y saROHOAaBHOM TyManeBy § 831, oa 7 ORTOÖpa 
1846*) CTOJH HBMei^y ocTajior obo: 



«) 36op. III, c. 140. 
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,...6Mamj.... uo § 829 sa Apyza ceoza nao upa60^^ 
^yotCHV/tca Mopa nacTZ oÖeeaaTeACTsa umyuuTUy ho Tetch 
OH^ay fca^ ce uoKOOicey 4a oeaü cümz nie y ctüwio to 
ynuHUTU. 

H Ha nocAexKjr 

§ 834. 

ÄKO H6U euuie UMa^ kou cy sa e^a/m ^yth Ao6pu 
CTOHJiUy OH^a ceamü uoe4UHuü 04 höu eMCTeye sa 
caez 4yzh, 

Hs cBHJy OBHX Hape^eBa, a napoHHTO na xeKCxa 
noMenyTor saKOHO^aBHor TyMa^eaa, bhah ce, Aa jß ycBO- 
jeHO pHMCRo 6^aro4ejaH>e no^eAe, Roje nna sa a^Jctbo, 
Aa cyA Hspene noAe^y Ayra H3Me]^y ohhx cajenai^a^ kojh 
cy y cxaay n-iaTHTH, h a^ OAroBopnocT orpaHHHH sa a^o 
caMO OHor jeM^a, kojh je^na TyaÖy noBepnoneBy npo- 
THBCxaBHO Hsysete noACiie. 

Me^y IHM, Bajba ce ynHTaiH, a^ ^"^ obo Öaaro- 
Aejaae noHnnuaBa npnpoAy one oöbcshocth in solidum, 
ApyrHM peHMa, a» ^h ce noAejia H3Me!^y cajenai^a 
yAejcTBOBasa c nyHHM npaBOM? To jecx, Moate ah noBe- 
pH^ai^ Aa xyan caMO jeAHor jeMi^a sa n,eo Ayr, na. 
xeK OHAa, Aa OBaj Moate, aKo xote, saxxeßaxn Ö^aro- 
AejaH»e noAejie h orpaHHHHXH ce caMo na cboj a^o, — 
HAH Aa Hx Mopa CBe sajeAHHHKH xy»HXH, ApyrHM peHMa, 
AaAH ce noAe^a yAejcxBOBaßa c nyHHM npaBOM, hah 6ojbe 
Aa ce HspasHMOy Aa ah je eöanesna sa noBcpHOi^a? — 
y onmxe^ npnpoAa oÖBesHOCxn in solidum, A03B0A»aBa, 
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Aa ^OBepHJa^ Moase tjähth CBaKor Ay»HHKa (cajeM^a) 
:3a i^eo 4yr, ocTaBjbajykH obomb na BO^y, 4a ce no- 
soBe Ha ÖAaro^ejafte no^eAe, h Aa TaEO CBOJy oato- 
BopHocT cMaH>H. Aäh Ham saKOHO^aBai^ Rao 4a je obo 
HHTaÄe Hspe^HO peinao. Y pe^nna HaBe^eHor saKOHO- 
AaBHor pemeaa ctojh nspenno, 4a jeMa^ o^roBapa 
3a ocTa-ie cajeMi^e^ ho Ten ou^a, na^ ce uonaoice, ^a 
oeaj CUM uuje y CTamy to y^iuuuTU. — A KaKO ke 
ce TO noKasaTH? HajoÖnqHHJe. Ka^ ce cyACKa npecy^a 
He Mome Aa H3BpmH. CwieAcTBeno, 4a 6h Baj&a^o , 4a 
^OBepHJla^ TyÄH Hajnpe CBe je»me h 4o6HJe npoTHBy 
BbHx npecy4y, np» H3BpnieBy Koje noKa3alie ce, 4a ah 
Le cBaKH cajeMan, 04roBapaTH caMO 3a cboj 4eo, hah 
H 3a ocxaAe, — aKo kojh 04 ähx cAyHaJHO, He 6h 6ho 
y cxafty 4a HAaTH, 

Ho aKO 6h ce sna^ajy ropanx peqn 4B0- 
jMHAO, HnaK HaM ceHKa cynae He Moate ociaxH, no- 
HiTO npoyHHMO nocAe4EbH 04eÄaK HaBe4eHor 3aK0H0- 

,4aBHor TyMaqeH»a. TaMO ce H3pe^H0 Kaaie: 

woTpaowueaHH, sa koh cy eume höUj aJiu ue coAu^apno 

oöeeaajiu ce, ua^Aeotcu y ceaKOMb cjiyuaio upo- 

Tuey cem U6U aae^uo u e^HaKO, koo iuto cy ce om(> 
oÖeeaoAu, cea sanoHOMh upouucana cpe^cToa yuoTpeöuTU 
.KaKO 3a o6e36e^en>ey TaKO u sa cany uawjiaTyj uaKh ano 
usepmefifßMz upecy^e ue 6u ce o^z Koza usMe^y uöu 
MozM ucayuend oöeeaareACTea, y koauko ua libza koo 
na oMdcHUKa caa^a, 406UTU, ou^a 4a ce oea 0^5 ocTaA^u 
oöeesanu 4pyzoea uau opxaKa ^oayuu. 

HcTHHa je, 4a ce y obom nocAe4H»eM 04eÄKy cno- 
jcH&e CAynaj, Ba4 je HonepHAai^ npaBHTeACTBena naca ; 
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aAH HeMa pasdora, BaniTO ce rop&HM napel^ecbeM ne 

6h KOpHCTOBa^lH CBH HOBepHOI^H J OHHITe. Mel^y THM,, 

noHCM je ÖAaroAejaae no^cAe, cTBopeno y KopHCT ca^ 
HHX jenaiiia^ BOJHMa ce Kao jihhhhm HsysetiHMa Mory 

KOpHCTHTH^ H3 TOra H3B04HM0, A^ HX CyA (OCHM TOpiter 

Cjiynaja) ne Moase cMaTpaxH Kao aacojiyTHa Hsyaeta, a. 
HapoHHTO Aa ce caM — no SBaHH^HOJ AyatHOcxa — ex offi- 
cio — Mose Ha q»hx nosHBaTH. IIpHMep: jeAan noBepH^ai^ 
y MecTO Aa Tyatn cBa xpn jeni^a, noTHncana na jeAHOj 
oö^nraAHJH, oßpaka ce cyAy cano npoTHBy jeAHora? 
TpeÖa AH, Aa cyA OAÖai^H TyaLÖy , h ynyxH noBepnoita, 
Aa HX TyaiH CBy TpoHn,y? OneBHAHO ne. — Aa*e, Ty- 
»eHH cajeMan, ne nosHBa ocxa^e cajeM^e, nero ce caM 
öpaHH, — Ba^a äu a» hx caM cyA hobobc? HsBecHO 
je, AÄ fle Tpeöa. — Hs cBera oBora saKjsyqyjeMO , Aa 
ce ÖÄaroAejaae noAe^e ne yAejcTBOBaßa koa nac c ny- 
HHM npaBOM, Hero ^aKy^TaTHBHO. 

120. Hayaete A^cEycHJe pasAHKyje ce oa Hsyseka 
noAe-ie y tomc, hito je npBo caMO 04J(,oowho, a Apyro 
je oceHHO, noneM HMa sa isfijb, Aa jeMi^a, kojh ce na 
a noBHBa, oc^oöoah oa i^e^e TpaatÖHHe h oÖBeaie ra 
caMO 3a H»eroB a^o. C Tora ce jeMaii, MOse nosBaTH 
Ha ßjiaroAejame noAe^e y CBaKO Ao6a; MaBHO je caMO 
Aa ce no30Be, npe nero hito ce npecyAa HspeKHe: ut 
tlividatur actio inter eos qui solvendo sunt , ante 
condemnationem , ex ordine, solet postulari (L. 10, § 
1; C, De fidej.*). TIo tomc HHniTa ne ctojh jcMi^y na 



a) (OHaj naK, roje ce ca Apyrsu Kao jenau o6B63ao, ue uome caM 6hth 
TyTRen) nero ce Tpa}R6BHa HMa noAeaBTo B3Met)y obbx, kojb cy y CTa- 
H>y Aa naaTe, a to ce o6BqHo npe npecy4e iiopa saxTesaTB. 
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nyTy, a 4a ce na b> He nosoBe, nomro je ynoTpe6io 
j CBOJy RopHCT 6^aro4eja&e AHCRycHJe. — Y ocTaaoM 
y HHTepecy je caMOr Tyseeor jem^a^ a^l ce c uecia 
nosoBe Ha Hsyseke no^e^e; jep onaj jeMai^, kojh ycne 
Te My ce saxTesana no^e^a o^oöpn^ nebe OAroBapaiH 
sa ocTaae cajem^e^ aso 6h ohh ^oi^HHJe na^H y npe* 
3aAy»eH0 cTaae*). 

121, noniTO jeMa^ 6yAe ocyl^en ab, n^aTH ^eo 
Ayr, HAH cyMy, Koja 6h 6Hjia BeLa 04 aeroBor Aeaa, 
OH^a ce BHme ne MOse nosHBaTH na 6Aaro4eja£be no- 
Aeae ; ochm ano ne ycne^ ^a noHOBAeaeic napHHi^e hah 
HHa^e npennaHH npecy^y. Y xaKBOj npH^ni^H MO»e ce 
6paHHTH HsysebeM no^eae. 

122. UoAejLB, Ayra Hsnet^y cajenai^a npaso je 6jia- 
roAeja&e, KOJe je CTBopeno hhcto y ttHXOBy KopncT, na 
c Tora je npaBHHHO h ny^po aä ce ne aosboah c ny- 
HHM npaBOMy Hero on^a, b^a to jeAan oa h>hx saxTCBa» 
y TOMe ce noAe^a npn jencTBy h pas^HByje öhtho oa 
saROHe noACJe, Roja 6i(Ba Hsnei^y necOwiHAapHHX ca- 
AysHHRa^ mio npna lepexH cajeni^e ca a^'AOm ohhx^ 
BOJH cy npe Tora naAH y npesaAyaReno cTaae, — CyA 
AaR^e He Tpe6a a^ ce caic nosHsa na noAe^y, aRO je 
HH joAan OA cajenai^a ne saxTeBa^). 



') Tropl. 295 h 310. — Dur. 348. — npoiUBHO obom RopeRTHOM 
uneihj Tpo40Ba ■ AnpaHTOHa, Aa nocje nspeqeHe noAeae npecjAOM, 
onaj jeiiau, kojb je HcnjaTiio cBoj 4eo Hebe anme OAroaapaTH, — 
Bam aaROHOAaBau y noMOHyTOM cbom pemeiby (oa 7 ORTo6pa 1846) 
Bapel)yje — npoMAa, caiio y KopacT npaBBTeacTBeae Kace — 4a ce 
D004e uapeqeHe npecy^e o noAejB, noBOBa jomiib noTpny b ooy^yjy 
aKo ce c^yiiaJHo kojh leo noiejie ae 6b BanaaTaTB Morao. 

«) TropL J«7. 
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123. Hs CBera AOcaA RasaHora BsaasH, 4a 6Aaro- 
j^ejaBbe no^e^e HCTHHa o^atfaBjbaBa CBesy coAB^apno- 
HOCTH H3Me^y cajeMai^a, aiiH je icet^y thm He noTHpe. 
Hape]^eH>e § 834 nocTaBA»a npHHi],nn coAB^apnocTH 
HBMcliy jenai^a je^Hor h hctof Ayra. HcTHna je ^a § 
^31 ca HaBe^eHHM saKOHO^aBHBM TynanaEbeM yö^assaBa 
CjieACTBa OBOr ^pHH^H^a, AOSBOjtaBajyLH ÖAaroAejaae 
no^ejLe; a^iH nei^y tum coAE^apnocT nnaB ocTaje. lÜTa 
BHffle, saKOH ra Hspenno noTBp^yje, KasaB, Aa l^e je- 
Mai^ MopaTH H Aeo cBor Apyra n^akaTH, ho tck OH^a 
noniTO ce noKaae, Aa OBaj caM HHJe y cxa^y to y^H- 

HHTH. no TOMe, Bp^O je OCHOBaHO HITO BeJlH TpOAOH*), 

4a ce jeMuu Mopajy CMaTpaTu euvie nao coAU^apnu 
nezo Koo oÖuhhu ^yo/cuut^u. 

124. HsBecHO je, ^a aKO cy ce jeMi^H HSJacHH^H^ 
Aa ce oÖBesyjy coAu^apno h koo zMienu ^yo/cHuuUy 
HMajy ce cMaipaTH, Kao a» cy ce OApeK^H nayseiia 
HOAe^e, Kao h AHCKycHJe. — Hcto peineBe Ba^a a^th 
H OHAa, aBO y HcnpaBH npocTO ctojh, a» cy ce 06- 
BesaAH coAU4ajpHo. — H saHCTa, aKo ce bhah h3 yro- . 
Bopa^ Aa je coAHAapHOCT caH3B0j»eHa, He HSMe^y Ay^- 
HHKa H jcMai^a, nero caMO HSMci^y jeMa^a^ — OBaKBa 
TaHKa y yroBopy ne npeTnocTaB^a ßea cyMae , a» cy 
ce jcMi^H OApeBAH 6AaroAeja&a A^CRycHJe^ ajiH caAp^n 
y ceÖH oApHi^aae ÖAaroAejaaa noAeae; Hnane, — mio 
ce He Aaje ^aKo npeinocTaBBTH^ — TaKaB 6h yc^OB 
6ho 6e3 CBaKor BHanaja , jep ne 6h hh yBo^HKO ojaqao 

») TropL «90. 
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CBesy oÖBesHOCTH caMiix jenai^a, no^en 6h ohh h ona- 
Ko oÖBesaHH 6hjIh, Ka«) niTO je saKOHO^aBaDt napeAHO')- 

125. Hs HCTor pasAora Bai»a peoiHTH, Aa ano oa 
ABa coAHAapna AJÄHEKa CBaBH a^A^ no jcAHor jeni^a, 
OHAa, AÄ ce jeMai^ jeAHora ne CMe noBHBaTH na 6jia- 
roAejaae noAe^e, y Toj ufijbUj a^ Ayr, ca ohhm APyrflM 
jeMi^OM noABAH. TaKO cy hcto pemaBa^H h phmckb 
BaKOHH: diio rei promittendi separatim fidejussores, 
dederv/nt: invitus creditor inter omnes fidejussores 
actiones dividere non cogitur ; sed inter eos dwntaxat 
qui pro singvlis intervenerunt (L. 43 h 51 § 2. D., 
De fidej.*). — Mei|y thm TpojiOH je npoTHBHor MHeBa*). 
Oh BeAH, Aa cy ce o6a MaBna Ay^HHKa oÖBesa^n co- 
iHAapno, na c Tora je oÖBesHOCT jeAHora HCTa Kao h 
Apyrora; onaj naß, kojh jeMCTByje sa npBora, jeMCTsy- 
je Ha CBaKH na^HH h sa APyrora h oßpaTHO. A y CAeA 
coAHAapHOCTH HBMel^y Aya^HHKa, jeimH rapaHTyjy, no 
ceÖH ce pasyMe, ne caMO hcth Ayr, nero h sa hctc 
AyaiHHKe; na c xora hm Ba^a aosboahth Ö^aroAeja^e 
noAe^e h to h OHAa, KaA 6h jeAan oa MaBHHx jnjsi- 
HHKa Afto jeÄma, KaKBOM oabojchom HcnpaBOM*). 

126. HoAe^a Mecia HMa caMO nsMel/y ohhx, kojh 
cy jeM^H^H He caMO 3a hcth Ayr, nero h sa HCTor 
AyatHHKa; no tomc jenai^ ne Moate saxTesaTH noACjy 



') Dur. 343. — Tropl. 300, 301. 

a) Oa ABa coJOAapHa AyncHUKy AaAO cBaKu no jcAHor jewua (noaepnouy); 

nosepHAau ce ne mo»o chjom HaxepaTn Aa Tpa»6nny n3Me))y (oBa. 

ABa) jeiiaa noAeau; uero caMo 03Me()y obhx kojb cy sa cBaRor no- 

jeABHor jeMCTBOBaan. 
») Tropl. 306. - Mol. 1147. 
8 Dali 205-211, 
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Ayra asMC^y Bera h OHora kojh 6h sa b> Ao6ap cto- 
jao (^OÄ-jeMa^, jep ce jesia^ y OAHOcy na no^-jeMEta 
CMaipa Kao rjiaBHH Aysmun (L. 27, § 4. De fidej.)*). 

127. MoÄe AH jeMa^, npe nero niTO je lyaen 
BOA cy^a, HAH HHa^e roaen ^a n^iaTH, npHHyAHTH no- 
BepHoi^a Aa n^axH caMO cBoj a^o? Y onmTe ce pe- 
maBa a^ ^e MO^e. BAaroAejaae noAe^e ne cMaxpa ce 
APyr^e, HO Kao jeAHO hhcto Hsysete, Koje npeinocTaBAa 
npeTXOAHy TyaÖy, h HMa sa i^e* Aa orpaHH^H aena 
A€ijcTBa, a ne Aa joj npeAxoAH. JeAan jeMai^ ne Moate 
npHHyAHTH ^0BepH0^a Aa npHMH noqecny HcnAaiy, KaA 
je OBOMC Moryte Aa upHMH oa AyÄHHKa, hah oa Kor 
Apyror cajeM^a, noTnyny Hcn^aTy Ayra. ^ok to ne 
6yAe, CBaKH jeMan; oAroBapa sa Apyrora, ApyrriM penna 
OH OAroBapa sa i^eo Ayr. 

128. IIoAeJia HMa necxa H3Me^y cajeMai^a, soJH 
HHcy nponaAHi^e, ne no BpeneHy KaA je noAejia sax- 
TCBana, nero y Tpenymy; KaA je cyA Hspeqe. KaA 
npecyAa cyACKa Hspeqe ago hah cyny, Bojy CBaKH je- 
Man; HMa Aa AM^; OHAa aKO kojh oa khx AOoiHHJe 
nocAe Hspeqene npecyAe, naAHe y npeaaAyateno CTaae, 
TO je Hecpeta hah raTeia, BOJy te caM noBepnjian; 
HMaTH AÄ choch. Ho TOMe, aKO y TpenyiKy, KaA cyA 
Hspe^e npecyAy, jeAaH oa ^einpH cajcMai^a naAHe y 
npeaaAyateno ciaae, OHAa te ce Dte^ia Ayryjyta cyMa 
noACAHTH Ha ocTa^a ipn cajeMi^a, kojh cy Aoßpoi 
<;TaBM^*). 



«) Tropl. 305. 
*) Tropl. 309. 
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129. Ako je AjT caH8Bai»eH OA Asa jLHi^a, ox 
BOJHx jeAHO HHJe CmAO cnoco<$HO a& ce o^Bese^ na 
ycne, ^a ce aeroBa oÖBesnocT yHHniTH, phmcko je 
npaBO pemaBaiLo^ a& Apyrn ^yaiHHK Mopa chochth lofio 
Ayv (L. 48, D., De fidej.). Hb hcthx noÖyAa, Ba.Ba 
npHMenyTH ropEbe peine&e na CJLyqaj, Ka^ je^an 04 ^Ba 
jeMn,a ne 611 Tpeßao ^a njiaTH, c Tora, ihto ce Kao 
Hecnocotfan oÖBesao. He Moxe ce KasaxH^ ^a je no- 
BepHJiaDi npHMHO na ceße phbhk, ihto My je ^aT jeAan 
necnocotfaH jenai^. Ha npoTHB, oh je jacHO usjaBHO 
BOAy, THMe, mio je 8a CBaKH CAy^aj saxieBao joni 
jeAHor cnocoÖHor jeMfita. He 6h A^KAe ynecHO Öhao, 
Aa ce noBepH^ai^ y aeroBOH npaBeAHOH OHeKHBaH»y 
npeBapH« 

130. HanHHHJan je Me^y ihm saxieBao, aä ce 
npaBH pasaHKa H3Mel|y ohhx, kojh cy anco^yTHO h 
pe^aTHBHO HecHocoÖHH, TaKO aKO 6h necnocoÖnocT jeA- 
Hor jeMii,a pe^axHBHa 6HAa^ Eac hito je to na npsHep 
cjiy^aj KOA MiaAOJieTHHKa, HanHHHJaH je xTeo, a* ce 
cnoco6HH jeMasi mokc nosBaTH na Ö^iaroAeja^e noAe^e» 
Aah HoTJe He Aonymia obo pasjiHKOBaEbe. Oh mhcah, 
H TO c paBAoroM, Aa KaKO y jeAHOM lauo h yApyroM 
cjynajy, ^0BepHAa^, KOJe je 6phäahbo ^yBao cboj 
HHxepec, saxTeBajyhH Bnnie jenai^a, ne ipeöa Aa xp- 
HH HHKaKOBy Hixexy, c xora, mxo cy o6Be3HOcxH ne- 
Kor jeama sa neBaaete owanieHe. Barn saxo, mxo je 
npcABHAeo xaKOBy MorytHOCx, oh je h xpa»HO BHme je- 
Kai](a^). 

») Tropl. 313, 314. 
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181. Ako ce je^aH joMai^ oÖBesao hhcto h npocTO 
a ApyrH c poKOM HJiH noA ycAOBOM, npBH uosae sax- 
xeBaTH no^ejiy, a^iH te o^roBapaiH 3a i^eo ^yr, aKO ce 
ycAOB He HcnyHH, hjih aKO no HCTCKy poKa hah Hcny- 
H»eH>y ycAOBa, Apyra jenai^ ne ysMoae 4a luaTH. 

132. y pHMc. npaBy ÖAaroAejaae noAe^e HMajio 
je MecTa h nsMe^y noA-jeMania, t. j. ohhx kojh cy sa 
jeMi^a rapaHTOBaAH (L. 27, § 1, D., De fidej.)- — Ha- 
^eAO^ Koje Ba^a 4a BaasH h y AanamaeM rpal/aHCKOM 
npaBy. — TaKO hcto y PHMy je Ö^aroAejäite noAe^e 
npe^asHJio h na nacAeAHHKe, peineBe Koje ce ho on- 
mTHM npHHn,HnHMa h koa nac uome npHnenaTH. — To 
HCTO Bajba KasaTH h 6AaroAejaH»y AHCKycnje. 

133. Jenai^, kojh ce ne nosoBe na öjiaroAejaae 
HOAe^ie, Hero n^aiH i^e^y cyMy, OHAa je ne Moate Ha- 
Tpar 3axTeBaTH oa noBepHOi^a, nero te HMarn caMO 
npaBO, Aa ce oöpain npoTHB Apyrnx Auufl, KoJHMa 
teMO AOn;HHJe roBopHTH. A^h, aKO je noBepnoi^y n^aTHO 
HCHiTO na paqyH Ayra, ne aÄXTCBajytiH noAe^iy, phmcko 
je npaBO pemaBa^o^ Aa ce AOAHnje Mome nosBaxn na 
noACjiy, H HCHAatena cyMa, Aa My ce pa^yna na aeroB 
Aeo (L. 51, D., De fidej.). 

184. Uo pHMC. npaBy, ßjiaroAejaBe noAC^e aosbo- 
Aasa ce caMO OHAa, aKO 6h cajenniH Öh^ih y cxaay Aa 
CBaKH cBoj Aeo H3MHPH, ApyrHM pcHMa, aKO KO OA caje- 
Mai^a ne 6h 6ho nponaAHn;a (L. 26, 27, 51, 52, § 1, D., 
De fidej.). — Y ocia^oM, noBepH^ian,, kojh 6h hshocho, 
Aa cy jeAan hjih Bnme jenai^a npeaaAy^enor CTaaa, Aa 
6h THMe caMO oAroBopHOCT ociajiHx cajeMan;a yBetao, 
Ayatan je Aa Aonece o6HHHe AOKase rhxobom pl/aBOM 

OBJAUJH.. rPA-B. 3AK.: O JEIÜCTBy. 7 
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cTaftv'). Obo je saHcia Bp^o ocHOBano, h uoTBpAa OBor 
pemeH>a Ha^asH ce y necTO cnoMCHyTOM saKOHOA. xyMa- 
qeBy, Koje bbah, 4a fee jcMai^ 3a CBor Apyra Kao npa- 
Bor AyatHHKa o^roBapaiH, 0H4a, na 4 ce aoKaotce, 4a OBaj 
caM HHJe y ciaay to yHHHHTH. 

135.. y cAyqajy, Ka^ 6h ce nopo^HO cnop HSMe^y 
noBepuoi^a h jeMna kojh xpaaiH noAe^y, TOMe, ^a aji 
ey ociaAH jeMn;H y cTaay Aa n^aie ravl ne^ cy4 Ba.i»a 
Aa A03B0AH laKBOM jeMn,y, ^a nAaiH CBOJ Aeo yAyry, 
a 3a ocTajio a^ ce noBepH^ai^ Mopa ynycTHTH y A^CKy- 
cHJy Aoöapa ociaAnx jenai^a, a^H na phshk OBora, 
KOJH je Ty AHCEycHJy saxxeBao, jep te ce oh h Kopac- 
THTH OA TaKBe A^CEycHJe (L. 10, 27, D., De fidej.). — 
Peineae obo, mhc^ic hckh npaBHHi^H, ab, Baiba h A9>Hac 
npHMeftUBaTH *). 

136. HsBCCTHO je, a^ ^^ ce cMaxpaTH Kao y ciaay 
Aa n^aiH, oHaj jeMai^, kojh HMa Aoßpora noA-jeni^a, 
npewAa caM no ceöa ne 6a to Morao yqHHHTH, mio je 
Ha npHMcp, ca cbhm nponao (L. 27, §, 2, D., De fidej.). 

137. Ako ce yc;ieA ßpnatibHBOCTH noBepao^ieBe 
ca3Ha, AÄ je jeAan jeMan; norpemno CMaxpan, Kao aä 
je Ao6por cxaEba, ajiH y TpenyTKy noACie yBHAH ce ab. 
je nponao, ^0BepH^a^ tie ce nnaK moIih oöpaiHTH npo- 
THBy ocTaAHx jcMai^a sa a^o nponaAor jeMi^a, h aKO cy 

OHH HCn-iaTHAH ftHXOBe AGAOBe*). 



*) Tropl. 311. 
^) Dali 224. 
S) Tropl. 315. 
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188. C OBHM, MGMy CMO Aoca^a roBopHAH, to 
jecT, KEA je H Ha koahko je jenai^ oÖBeaan, AOJiasH y 
cBCsy H Hapel^eH>e § 832, KOje OBaKO rjiacH : 

Kou SMCTeye koo SMauz u uJiaTauz^ onaü ce oöee- 
sye UAÜTUTU ^yn^ Mozao zjmeHtiü 4yotcHUK6 uaütutu 
HAU H€MOzao. Cji^4oeaTMno uoedpuTeAio ocTae na eoMU 
UAu 04z zjhaeHon 4yoHMUKay ujiu 04b ejma u uJuiTt^^ 
UAU 04z o6oum y ucTO epeMe 4yn ucfcaTu. 

Ha OBora Hapel|eH>a, KOJe je AOi^HHJe saKOHO^aB- 
HHM pemeBCM 04 28 HOBCMÖpa 1859 yKHHyTO, jacHO 
ce BHAH, Aa je saKOHCAaBan; xieo pery^HcaTH c^y^aj, 
KaA 6h ce ko Eao jenaD; h nAaiaDt oÖBeaao. OÖBeay jeM- 
i^a H naaxi^a saKOHOAaBan; ynoAo6j>aBa caBpmeHO oÖBese 
coAU4apH02 4yoHmuKa. To ce bhah KaKO h3 OBor nape- 
l^eH>a laRO n h3 3aROHOAaBHor TyMa?eH>a oa 3 Maja 
1855 roAHHe. 

Ho OBO Hape^eH>e no ceÖH Bpao qyAHOBaTO, fifi,AO 
je noBOAa, xe ra je saKOHOAasai^ BHme nyia TyManno, 
ca BHme hjlh Maebe pasyMeBa^a^ AOB HBJe na noc^exKy 
H § 832 H cBa Apyra TyMa^eaa vKHHyo, h ite^oj cTBapH 
ApyrH cMHcao Aao*). 



*) IIpBO je TyMaqeae oa 25 Jy^a 1853 roAHHC ; oho ce 
ce TH^e H §§ 838 h 840 KOJHMa teMO AoUHHje roBopHTH, 
— H rjacH OBaKO*): 

1. y cMOTpenio upecTOAHH eMCTsa y oöiuTe oupe/ßAioe 
ce cMucao eoupocHu §§ oeau: 4a zX^ ce ko na upocTo nao 
eMaiVb oöeeaaOy 6e3t uoceöuozrb oupcA'dAeuH pona oeoza eMcrea^ 



a)36op. VII, c. 73. 

7* 
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Haj3a/^, saKOHOAaBHHM penieaeM oa 28 HoBeMÖpa 
1S59*), CMHcao § 832, VTBpliyje ce na c^e4vjytH 
HaiHH : 

04ca4o HCMa nuKanee pasMiKP y tomc SMHio ko 
KOMP sa ^yMHKKa caMO koo smüho uau Kao ejuanh u 



0H4C utzoeo eMcreo upecToe ch poKOMt aaüma, ua kou ce 
AyotcHUKb uoedpuTeAio y otysesareJicrey oöeeaao; a zß,e e 
eMau 3a ceoe qmctso caM^ uoceönuu pohh, mumo poKb Ayofc 
HUK06^y oape^dAiG^ on^e upecrae eMcreo ch ucTeHenieM-b oeoza 
SMHeeozh pona ; 

2. YcMOTpenio upecranuH eMcrea y ocoöchoctu, a uMe- 
HO, y KOAUKo ce to aotuhc ^ana u naca, uocrasAH ce eAuo, 
ueoöxoAuMo nyofCAHO Me^yspeMenie usMC^y aotuhhoz pona, u 
caepiuenozh upecTanna eMcrea, Koe e 16 aaicAiOHureAHU Aana 
Kpo3h Koe Me^yepeMenie am ce uoeepureAh o ceoM-b naMupe- 
HW uo naA^eoicHocTu ne uociapa, upecrae eMcreo, ua 6\ao 
öeoMc eMCTsy poKh oat> AyofonuKa, 6uo oa SMua, oupeA^-^euh 
y KOMC cMHCJiy u AouyHHsa ce uoHHT^eM^ oeuMh zpsL^aucKozh 
saKOHUKa § 838, u om uMa zAacuTu oeaKo: 

^Ako eMCTßo zAacu ua nem oupcA'^-^eno epcMe: oha(a 
Kam ce to epcMe naepmu, u uocJie roza 16. A^^^ ucreny^ 
a uoeepuTCAh ce o naMupeufo ceoM^ mA^ cyAci' ne uocxapa, 
upecrae bmctbo ; * 

3. YcMOTpenio uam eMcrea^ o mM e peuh y § 840. 
zpa^ancmzh samuuKa oeoza oöeeaaTCACTeo pasyMe ce o SMuy, 
mu ce uoAeMuio na epcMc ueoupeA^^'^cuo. 

3a THM Ao^asH Apyro TyManeBe oa 3 Maja 1855 ioa.*). 

YcMOTpenio TpanuH oöeesareACTea oHoza, mu ce na 
oöeesanuViU Kaneoü nao emavh u uAUTam uoAt^ucao, to ecTh, 

•) 36op. XII, c. 97. 

^) 36hp To.TKoDaiba ii t. a. cxp. 91. — V aöopHHUHMa ra ueua. 
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Ho TOMe §. 832. zpa^ancKOth sanoHUKa ynuAd ce u 
uoeepuTCAd to eciz onaü, kou 3ohm6 4ae ue Mootce 
ucuAaTy ejmeHOZb 4yza TpaoicuTu 04z 6Mua, uäu 04« 
eMi^a u uJuiTii,a 40«4e, 40KAe o^h zjiasHorh AyofcmiKa 
K046 cy^a nauMiTy nie Tpcumo^ ua ce naMupuTU nie 
Mozao, 

Ho KüKO ejmi^z toko u ejmt^z u uAaraz^z uo cmuc- 
Ay §. 838. zpa^ancKOZh soKOHUKa SMue uoeepuTeAw 3a 
AyoicHUKa Aon^e 40Kb ce zoßfi casz 4yzz ueucuAaTU, 
0CUM6 am ce pom eMCTey yzoeopUy y komö CAynajy uo 
yzoeopy u cy4u£e ce. Hpejm tomc oho TOAKOeavlb (04z 
25. IOaIh 1853. Z04. B. J6 684. 36opnum hoctö VU. 
CTpaua 73.) yKU4a ce. 

Ceu 4pyzu upouucu zpa^ancKozz aaKonuna SMCTey 
ocTaw y cnazu. 

Kao tuTO u §. 7- zpa^ancKOzz saKOHuna ZAacu, so- 
KOHh oeaü epe4uKe caMO sa y Haupe4aK6, u uo tomc sa 



Aa ce eMam u wAaraif/h paeno koo uAaTavfb kou 6tA Apyui- 
reeno (coAufiapno) aa 4yz^, nao u upaeuü AyoiCHUKb 0420^ 
eapao, CMarpa nao mxo u uo canoM^ oupe^ßACHio ^ 882, 
Kpe4uTopy na eoAhu crouy nauAaTy Ayza, uau 04b npaeozh 
4yotCHUKa uau 04b SMua u uAarna, uau 04b oöouue y ucto 
epcMe ucKaru^ ua uo tomb u 4a ce na ucTozh BMi^a u uAarua 
ona oup€4eAeHAt Koja cy y TOAKoeanio 04 25. IOaih 1653 

K. B. 3& 718. 
zo4UHe, ^ — ^~763 ^ upecrasHio cumo upocToz^ OMcrea u3Ao- 

otcena, na eMua u uAarua ne o4Hoce, nao tuTo yupaeo y 
ucT0M^ TOAKoeanio, Z4e ce 4otuhhu §§. na noe ce oho 04- 
Hocu, Haeo4e^ §, 832. nu cuoMeua ncMa, 
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cea oÖeeaareACTea, Koja cy yzaeopeua upe uezo iuto oeaü 
sanoHh y ofcueon cryau^ cy^uKe ce wo 40caAaummMb 
upouucujm TOMe. 

139. PeEJH CMO, Aa je Hapel^eae § 832 nyAHo- 
BaTO. Jep, Tpete Avme Moate ce noBepaoi^y oöeesaTH 
sa AyaiHBRa Ha xpH Ha^Hea: Ka^ c 04o6pe&eM nose- 
pHOi^a, meo AjT y MecTO ^yatHHKa Ha ce npHMH, — 
noc^e Tora, KaA ce na Hciy oöbcshoct Kao ca4y»HHK 
oÖBeate, — h na noc^eiKy, aKO ce paAH 6ojbe cHryp- 
HOCTH noBepHoqeße oÖBe^se, a^H laKO, ^ano rjiaBHH Ayat- 

HHK CBOJy OÖBeSHOCT HC HCHyHH. 

y upeoM caynajy, Ka^ ipete JiHi^e ly^H Ayr na 
ce upHMH, OHAa ce thmc He yrep^yje npBOÖHTHa o6- 
BCSHOCT Ay^HHKOBa, Hcro ce npcHHanaBa, apenaejba. Ty 
HecTaje npse oöbcshocth, jep na mccto fteno AO^asH 
HOBa; To je upeuoe, o Kone roBope §§ 848 h HAyliH 
rpaV 3aK0HHRa. 

y 4pyzoMy Tpete ^Hi;e npncTyna oÖBesHOCTH^ ne 
Kao jenai^, Aa oöbcshoct BpniH, aKO MaBHH Ay»HHK 
He ysMorne, — Hero Kao caAyatHHK. Ty ne npeciaje 
cTapa oÖBesHOCT, nero ce npoAy»aBa; oa jeAHHH^ne 
HAH ;npocTe nocToje sajeAHH^Ka, KOje oahoch nnajy ce 
pacnpaB.i»aTH no § 543 rpa^. saKOHHKa. UpHCTynoM 
Tpeter AHoa noBepa^ai^ ce KopHCTyje, jep mccto jcahoi, 
HMa caA BHme Ay^HHKa, kojh npH hctoj oöbcshocth, 
Bety My ÖeaßeAHOCT sa HSMHpeae aeno Aajy. 

y TpeüeM, OHO Anufi Koje ce npH yroBopy o6Be»e, 
aAH xaKO aKO jAy»HHK He n^aTH, — npaBH je jeMa^ 
(fidejussor). HoroAÖa HSMci^y H>era h noBepaoi^a HHmxa 
Apyro HHJe, Hero yroBop jencTBa. y tom cay^ajy, Kao 
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mTO 3HaM0^ npBU AysHHR ocxaje h Aejbe oÖeesaH Bao 
rAaBHH Ay^HHK, a jeMan; ^TeK uocjie H>eza, hau Kao 

Cnope^HH 4y3KHHK. 

Oßaj TpekH cAyqaj, npaBH je yrosop o jeiicTsy. 
H>era je daBOHO^aBai^ saje^HO ca nocAe4Hii;aMa y BHine 
Hape^eH»a Kao laßaB h KapaBTepib[cao^ na c xora ce 

MOpaMO Hy^HTH, OAKyA y HCTOJ TAaBH Koja jeMCTBy 

roBopH, nape^eae § 832, KOJe npnpoAy jeMCTBa no 
CBe MeH>a. Tano, Aa noBepHjiai^ MOse ^a Ty»H uau 
AyÄHHKa HAU jeMi^a uau oÖOHDty saje^eo, — MOrao hah 
ne Morao MaBHH AymnHK CBOJ Ayr hbmhphth ? V creapu 
oÖBesHOCT, laKBor jeni^a, HHJe HaniTa Apyro, nero 
upaea cojiu^apHa oÖeeanocT , KOJe AysKHHK aoÖho je 
caMO APyrH nasHB, nasHB jeMi^a h n^ama. Y cTBapn, 
TO HHiHTa Apyro HHJe, nero npasa xayiojiorHJa*)^ KOJe 
ce Ba^a Bpjio ^yBaTH. IIpHpoAHO je, ^a je Hapet/eae 
§ 832 Aa^io noBO^a cBaKojaKOM xyMa^eay saKona oa 
CTpane cyAHJa, na noc^e h oa caacor 3aK0H0AaBn;a. 
JeAHa OManiKa y cxBafcaBy jeAHe npaBne HAeje, no- 
BAa^H yBeE sa coÖom xaKBe nocjieAHAe? 

JeABa na noc^eiKy aouiao je cnoMenyTO peuieH>e 
OA 1859 r. Koje npocio yKHAa § 832, npecat^en h yMe- 
TjT OHAe, TAe je pc^ o jeMCiBy, h rAe HHKaAa nnje 
'Tpe6ao Aa Aol|e, HaBeAeno pemeae Be^H: „04ca4 ueMa 
HUKüKee pasAUKe y TOMe, jeMHuo ko KOMe aa ^yMHUKa 
CüMO Koo jeMau uJhu koo jeMau u uAnTüi^,. — H t. a- 

Aah aKO je yBHHyT § 832, to ne ana^H, a* no- 
BepH^an, ne Mome oÖBesaxu y3 Ay^HHBa KaKBO xpete 
jiHn,e, onaKO, Kao mxo je rjiacH0.§ 832. Cawo, mxo 



') UajHmHo noHaB^atbe jeine hctc H4eje, pasHiiM HapaaBua. 
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TasoBij ÄEne sehe 6hti jenai^, Hero cojHaapHv cajiTZ- 
HHS, Kora ooseaa oiieHHBatie ce no § 545 rpa^ aaso- 
HHsa. O4 4«»6p*>r OKa^ecTBOBa&a A*5je je4He oÖBeae^ 
^oöHJa ce jaeetx^T t noJMOBBMa, na cjeACTseHO b 4o6po 
pemaBa&e caMHx cQtj^Hix nHra&a. Ha npHMepJa Morv 
npii jejiHuM rpaij. jieay THecTBOBaiii sao Tpefce a■^e 
Ha BHine na^HHa: Kao npenopyqHjan , caBero^aBaii, 
nvHMMohHHK^ jiedOBol^a, cajiTZHHK: H Kao TaKaB Monr 
oATOBapaTH HJH He. Meliy thx, aso ce npapo^a je^HOr 
4e-ia He CBara , na mh ce o^roBopHOcr APjror ^ejia 
Haxere, H3BecH0 je, 4a m<ht nenpaBeAHO OAroBapaTH. 
Hepa3VMeBaH>e Bpe^Hocra npaBHHX nojxoBa K04 npocTHX 
TTOBopaqa A^je ce hojmhth, ajH K04caMor 3aK0H04aB- 
ua He 4a ce hsbhhhth. Ohh ^ecro 4aJT noB04& 
CHopoBHva. h ho Ka4Ka4 rrÖHTsy npasa^ 04 kojhx 
saBHce 3HaTHH MaTepHJa.iHH HHTepecH ! 



2* O AejcTBy jeiccTBa Hsne^y ATSBHKsa m jeiopu 

3* B^aro4ejaH>e ycTyii«4eH>a. 
Benefieiwn eedendarum (uHonum, 

140. Mu CMC UMa4H npHJHb'y 4& KazeMO, 4a je 
jeMCTBO je4Ho 4o6poqHHO 4^-10: oho je o6hyho npn- 
jarej^cKa yc^yra^ na c Tora h aacjiyzyje 6jaroBOJieaa 
04 crpane sasona. Obo Ö^aroBOjie&e cacroJH ce y lOMe 
mro je 3aKOHo4aBaA 403BaiH0 jeMi^' BHme cpe4CTaBa^ 
4a 6h ce caqyBao 04 mrere soja 6h ra cnaLn Moraa. 
Taso 6h oh xorao, sao h csaBH nynoxotiHHK, 4a rpaxH 
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HanjLaxy ceera OHOra, mio 6h 3a Ay^HHKa H34ao. Hah 
aKO ce He 6n xxeo cAy»HTH thm ipaatÖeHHM npasoM, 
OH ciyaa, chaom caMor saEona, y cBa npaea noBepaonia 
Kora je oh hsmhpho (§ 833). Ha nocjieTKy jeMaD; ce 
MOjKe oßpaiHTH npoTHB AyatHHKa, joffl npe Hero mio 
Ayry poE npol|e, aEO 6h Ay®HHE Aomao y p^BO ciaae, 
HAH 6h HanepaBao Ey4a ynaliH (§ 839). 

Hs saniTHTe, Eojy sanon jeMn,y A^je, h3boah ce 
BpAO ocHOBano: 1^ 4a ce jeMa^ M0»e nocAyatniH CBHMa 
H3y3eiiHMa, Eoja je AyaiHHK Morao noBepaoi^y npoiHB- 
CTaBHTH, etiam invito reo (L. 19, D., De except.); — 
2® 4a cBe niTo 4y»HHE hhhh, Aa ce 0CA0604H 4yra, 
Mopa EopHCTHTH H caMOM jeM^y : debitor tenetur pro- 
desse et acquirire fidejussori (XepHHr); Knatac^ H^e 
joniT AaAe, na bcah : fidejussor qtM>d per se non habet, 
per reum habet ; — 3® 4a HHJe 403B0AeH0 4yÄHHEy, 4a 
ce cMe npoTHB jeMi^a o6paTHTH, pa4H H3Bpffleaa oöses- 
HOCTH, c Tora, mTO to npaBO HMa noBepHjiaii; hah me- 
ro^H npaBonpHJeMHHi;H. OBy je H4ejy Aeno pa3BH0 Ilpe- 
maMÖo. Oh Bejin: ,,IIpaBHjio je^ 4a onaj 3a Eora jen- 
HHMO, HAH H>eroBH HacAe4HHi^H, He Mory ipasniH 4a 
jeMa^ CBOJy o6Be3HOCT H3BpniH; jep ^hm to sanniTy, . 
uosRe HM ce o4roBopHTH, 4a cy ohh Ha npoxHB o6Be3a- 
HH, 4a jeMDia 04 H>eroBe o6Be3HOCTH ocAo6o4e ; laEO 
OHH, EOJH jeMqe^ 4a My:K HMa toaheo HMa&e, 04roBa- 
pajy caMO menn hah &eHHM HacAe4HHi^HMa ; aAH Mys 
HAH H»eroBH HacAe4HHi^H HCMajy Tpas6eH0 npaBo npo- 
THB jeMi^a.*" 

Me^y THM BaA>a npHMeTHXH, 4a je obo pemeae, 
cyBHHie onmTe, 4a 6h ce mofao npHMeHHTH na cBe CAy- 
^ajeBe ; jep aso ce 4oro4H, 4a noBcpHAai^ cxane tohhth ' 
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TjiaBHor Ay»HHKa, duto My Hnje a^o oöehano jcmctbo, 
OBaj he ce na cBaKu Ha^UH MotiH o6paTHTH iq)othf 
OHora, KOJH ce oöeiiao 4a sa H»era jen^H, h Rone hh- 
KaKBa noBO^a HHJe 4ao, ^a CBOje oöetaae caoÖoaho 
4aH0 u npHMAeno ono30Be. 

141. OcHM cpecTaBa^ ROJHMa ce jenai^ MO»e 6pa- 
HHTH hjIh RopHCTUTB Ha ocHOBy OHuiTEx npHSi^una y 
rpai). npaBy, saROHO^aBai^ ny Aaje c^e^HjaAHa xpa Hsy- 
seta. nosHaia no4 hmchom 6jiaro4ejaEba — beneficia — 
IIpBa cy ABa : 6jiaroAejaH>e AHCRycHJe (§ 829) h ß^aro- 
Aejaae noACJie (§ 831); ipeteM — Ö^aroAejafty 
ycTyn^eaa — roBopa . 

§ 833. 

Kou zo^s sa 4pyzoza 4yzh umltu, onaü una upaeo 
nauMiTy o^ih zjtaenozh AyoKmuna saocreeaTU u cea cpeA- 
CToea saTO cxo^na ywoTpeÖuTU. 

Hape^eEbe obo ysexo je hs § 1358 aycipHCRor 
rpal). saROHHRa; ajiH npeBOAH^an; Hamer saROHHRa y 
necTO Aa ra je npocTO npcBeo Rao mio laMO ctojh, 
npennaHHO ra je y tomc, mio My je a^o onniTe sna- 
HCBC H THMe My OAyseo ony lanHOCT h jacHoci, Roja 
ce XTCJia nocTHliH obhm HsyseteM y RopncT jcM^esy. 
UoMCHyTO Hapel^e&e aycxpHc. saROHHRa r^acH OBaKo: 
„KO 3a Apyzoza 4yz uAaTU, xaj CTyaa y uoeepuoueea 
upaeaj u oeAamieu je 4a 04 4yofCHUKa HaHHa4y sa uc- 
UAO^eHU 4yz Tpaoicu. Y K0303 ueJbUy usMupenu uoeepvr- 
JMU 4yotcaH je ucaAaTtiOt^y upe4aTU cee ticupaee u oöes- 
ÖeßyjyKa cpeTCTea^. — Hs ^era bhahmo, a» jeMa^ c 
nyHHM npaBOM cTyiia y CBa noBepuc^esa npaBa^ h mro 
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je Ba^HHJe, noBepH^ai^ mojm My npe^aTH cBa cpecTBa, 
ROJHMa ce caM npoTsa ^yjRHHKa cAjs&uuji Morao. Jep 
aKO 6h noBepHAai^ OApeKao, a^ OBaj npenoc ^yqHHH, je- 
Mai^ Hete 6hth oÖBesan Aa ujImh. To fee hcto 6hth, 
aKO noBepHOi^, cbojom HorpemKOM, ne Öy^e y CTaay, a^ 
OBaj npeHoc y KopHCT jeni^ä HBBpuiH '). 

MecTO OBe onpeAe^ieHOCTH , Koja je BeoMa BasHa, 
Hain saKOHOAaBan; caMO y onmie Kaate : u cea cpe^CTsa 
aaxo cxo4ua yuoTpeÖuTu. Hb qera 6h ce mofjIO HSBecTH 
Aa jeMait moäc nocTynHTH npocTO Kao nyHOMotHHK hah 
Ae^OBOl^a (§ 628), kojh je Tyl| nocao Bprano. 

CaA BHaMO HSBop ropBeM Hapet)eH>y, KOje y cTBa- 
pH HHfliTa Apyro HHJe, ho 6AaroAejaBbe yciyn^eaa, uo 
KOMe ce jcMait CMaxpa, ab, cxyna c- nyHHM npaBOM na 
MecTo noBepHoi^a, h a» ce Kao h oBaj Moate nocAyatHTH 

CBHMa CpeTCTBHMa AA naMHpH OHO, lUTO je 3a Ay^HHRa 

Aao hjIh yqHHHO. 

' ^a BHAHMO^ KaKO y upHnenn Baj>a pasyneiH; mio 
Harn 3aK0H0AaBai]( Kaaie, a^ nwiaiant MOse cxoAHa cpe- 
CTBa ynoTpc6HTH. 

142. npe Hero hito npeib^MO na npHMeny nOMeny- 
Tor Hapel|efta, Ba^a npeixoAHO aä KaateMO, Aa jenai^ 
npHciajyliH na Ayr;, ne Moate 6hth npaBHO jane o6Be- 
san, H TO KaKBHM a^jIOm, KOJe AOAasH oa cipane ajä- 
HHKa. Mh noApasyMCBaMO obac npaBy o6öe3HOCT, to 
jecT yroBop, komc cy rpaHHDte onpeAe^eHe y caMOJ hc- 
npaBH. TaKo na npHnep, aRO jeAan ojeMHCHH Ayv 3a- 
CTapH, na kojh AyatHHK nnaK AOn;HHJe npHCTane h npn- 
3Ha ra, o^peKoe ce sacTapMOCTUj to Moae Ba»HTH, a^H 



•) Tropl. 355. 
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ciaMo 3a H>era; jep oh ne Moate cbojhm o^paniaBeM ah- 
fflHTH jeMi^a je^Hor npH^oÖHBeHor npaßa^ kojhm ce oh 
na saKOHH na^HH ocaoÖoaho Ayra. C-ieACTBeno, aKO 
AyatHHK sacTape^iH Ayv npnsHa, noBopH^ai^ ce ne Moate 
CJiyaHTH npoTHB jeM^a thm npHSHaaeM ; OBaj HMa npa- 
BO, AdL ce 6paHH aacTape^iomliy. 

Me^y THM, HiTO ce thhc cJie^cTaBa caMe oÖbcshoc- 
TH jeMHCBe, MOffie ce AecaiH, 4a o^roBopHOCT jeMHena 
6yAe ja^a m Beta, HapaBHO y ^paHH^aMa oÖBesHOciH, 
ajiH HnaK yc-ie^ Ae^a canor AyatHHKa ; na npHMep, aKO 
AyatHHK He HAaiH no HCTCKy poKä, nero nyCTH a^ ce 
HHiepec naroMH^a; hah, aKO yqHHH dito, Te noBepnoDty 
Aa^e noBOAa, Aa Tpa»H naKnaAy mTeie. 

143. BpaiiajyliH ce na § 833 rpal/. saiton., jenan; 
ce CMaxpa, aä je n^iaTMO, y cMHc^y HCTor § OHAa, ^hm 
je Ay^HHKft 04 4yza ocAoÖo^uOy na na to 6vlao na na- 
Koe My 4pazo Hauun. Ha npHMep, KaA 6h jcMai^ yHHm- 
THO noBcpHoqeBy ipaatÖHHy KOMnencai^HJOM KaKBor Ayra, 
EOJH'ÖH oH HMao A^ HOTpaatyjc oa noBepnoi^a (§ 903). 
— TaKO HCTO, cMaxpaKe ce, ab, je jcMan; HcnjiaTHO no- 
BepHOi^a,* aBO onaj HMajyfcn y BHAy ahhhoct jen^esy 
nanycTH cBOJe npaßo t. j. ne caMO a^ nanycTH CBOJy 
TyatÖy npoTHB jeni^a, jep ce thmc Ay»HHK nete ocaö- 
60AHTH Ayra, nero aRO ynpano Ayr oinycTH hah onpoc- 
TH, AaBfflfl My ^pH3HaHH^y noqecny hau Ha n;eo Ayr. 
y OBOM cAyqajy, noBepH^ai^ je xtco Aa noMorfle, aä 
yqHHH noKAOH caMO jeMDiy, na c TOra je npaBCAHO ao3- 
BOJiHTH jcMi^y, Aa TpaaKH oa Ay»HHKa ohoähko, 3a ko- 
jiHKO je OBaj OA Ayra ocjio6ol|eH. Peq ^n^aTH'' Kojace 
HaAa3H y § 833, oahoch ce na CBaRH HanHH hah cpe- 
CTBO, y cjIca Kor jcMait AOJiasH ao Hcnpaße h AyaHHKa 
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ocjioöoj^aBa cnpaM noBepHOn,a. To je MHeH>e h ^yBenor 
npaBHHKa HaBJia; kojh Be^m continuo agat fidejmsor 
mandati; qtiat^nus niliiJ interslt. utnim nummos solverit 
creditor, am eum Uheraverit (L. 26, § 3, D., mandati*.)*). 
144. 4^ ce jeMai; Moate oßpaTHTH npoTHB AyatHHKa 
3a Hcn^aTy 4yra, nymno je, Aa j^ yHHfl>eHa Hcn^aia 
yMecud H enmeKa, ApyrHM penMa xaKBa, .^a 6h je u caM 
AymHHK yHHHHTH Mopao. A TO AÄ 6yA6> jenaA He Tpe6a 
Aa npeneßperne hh jcaho cpecTBO hah Hsyaefee, kojhm 6h 
ce noBepHoneBa Tpam6HHa oa6hth h;ih CMaaHTH Morjia. 

— Phmckh cy 3aK0HH HMa^H OBOMe Hapeijefta, Koja 
cy BpeAHa jxa. ce cnoMeny. — V Ako 6h jenai^ 6ho 
HenpaBeAHO ocytjeH u to cbojom norpeniKOM, Hena no- 
«c^e npaBO Han^aTe oa AyatHHKa (L. 67, D., De fidej.). 

— 2^ Jenai^, kojh 6h y 3a6AyAH Hcn^aTHO HeKy cyny, 
Kojy AyatHHK HHJe AyroBao, na npHMep, Kojy je Ay^HHK 
Bell caM Hcn^aTHO^ HMao je nnaK actio mandati npoTHB 
AyatHHKa, c Tora, hito je AyatHHK y norpeniKH, na HHJe 
jaBHO jeMi^y Aa je noBepnoi^a hsmhpho; cano je jeMan, 
6ho o6Be3aH y tom c^ynajy, aä CBoje npaBO Tpam6HHe 
npoTHB noBepHOi^a ycTynn AyaiHHKy (L. 29, §§ 2, 3, 
eod.). — 3*^ Ako 6h jenai^ h3 nesnaiBa saKona njiaTHO 
KaKaB Ayr hito ne BpeAH, MHc^eiiH, Aa je to KaKBa 
BaateKa o6Be3HocT, OHAa nnje HMao npaBO nan^axe oa 
rjiaBHor AyatHHKa (L. 29, § 1, eod.). — 4* Me%y thm 
He MOffie MV ce y KpnBHi^y npnnHcaTH nepaByneBaae 



a) TaKo paiekii jeiiau ce HenpecraHO nojaBJ>yje Kao nvHOMohHBK ; no- 
MCM Heua HHKaKBe pas.niKe, jia .in je «Haj noBepiiona HOBueii uc- 
n.iaTBO u.in uHaMe iiSMnpno (KsuTupao). "^ 

') Dur. 349. — Tropl. 336. ^ 
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Bpjo TeniKHX npaBHHX nHTaBE»a: cui tum congruit de 
apicihus juris disputare (L. 29, § 4. eod.*). — Oßa ce 
pa3^HK0BaH>a A&nac He Mory hphmuth, h HMajy cano 
TOAHKO speAHOCTH, iDTO Mory cyAHJy noTnoMohH y tomg, 
niTO iie My ßojbe ocBeTAHTH cnopHO HHTaae, Koje Jie 
jiaRuie Mohn fl,B. peinir. 

145. Ako ce jeMai; cyMH»a, a» -ih he npoTHBCxa- 
BUTH noBepHOi^y EaRBO Hsysebe, na npHMep 3acTape- 

AOCtj KOJOM 6h ce H CaM Ay»HHK MOraO HOC^yÄHTH, 

OHAa; noneM HCMa npaBO, 4a Ay^HHEa Tor Hsyaefca 
4HmH, Bajba Aa Ay^HHEa no30Be y napHHi^y (samiHTy), 
KaEO 6h ce oh can Morao nosBain na hcto nsysefee, 
aRo xohe (§ 835); Hnane aEO to ne yqHHH a Hsyaete 
nponycTH, OH^a nena npaBO o6pahaTH ce Ha Ay^HHRa> 
3a OHo^ HiTO 6y4C 3a aera njiaTHO (L. 48, D.;, Mandat!) . 

146. Me^y ihm, aEo HsysefeCj sa Eoje jeMai; cyMaa 
Aa AH te ce na h> nosBaiH, hoctojh jlh^ho y aeroBy 
EopHCT, OH ra ce Moae oApehH^ a ab. He H3ry6H npaBO 
HaaaaTe npoxHB Ay»HHEa*). Jep, h aEO ce OApeRao Tor 
Hsyseta na n^aTH noBepHO^y, oh je nnaE y^HHHO yc- 
Jiyry Ay»HHEy, cä nera Biy OBaj Ayryje naEnaAy. A 
TO 6h 6hao, KaA 6h na npHMcp jenai^ njiaTHO Ayr, 
npH cBeM TOM niTO je 6ho M^aAOAeTan y oho Bpene, 
EaA je npncTao na jomctbo (L. 29, § 6, D., Mandati.)» 

147. üpaBO Han^aTC, Eoje jeM^y ASkje § 833, npn- 
naA» HO HämeM MHuiAeay h ohom jeimy^, eojh 6h jcm- 
CTBOBao H npoTHB BOjfec Ay^^HHEOBe; npaBHHHOCT 3ax- 
^CBa, AB. OBaj nocjieAH>H OArosapa no npnHi^HnHMa 



a) Jep ibOMy u ne npuwiHqii, 4a ce o npasuuM TemKohaiia npennpe. 
») Tropl 340. 
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Ae^OBOACTBy (§ 626), jep My je jenaA cBpinao jeAan 
KopETCTan nocao'. Ochm, aKO jeaiai; HHJe HaMepanao, ^a 
My TOM Hcn^aTOM yqHHH hokjoh, mio ce He npexno- 
cxaBjba, Hero ce Mopa AOKasaTH. Y ocTajiOM, ^a ce He 
6h OBOMe 40^H>Hje cyMaa^o, jeMai^ Moate npH HcnAaxH 
saxTCBaTH OA noBepHOija, aä My OBaj Hspenno cBOJa 
npasa ycTyna'). 

148* Ako jeMai^ n^aTH 3a AysiRnua,, a^iH npe 
Hero HiTo o6Be3HOCTH poK npoTe^e^ OH^a ne MO»e xpa- 
atHTH HanjiaTy oa AyÄHHKa npe BpeMena ; jep, jeala^ 
He Moate jIhdihth Ay^fl^K^ ÖAaroAejaaa^ poKa, — ochm 
aKO 6h AyatHHK npe Tora nao noA CTei^nniTe (L. 31, 
D., De fidej. — B. TaKO hcto § 27 CTei;. nocTynKa*). 

149. IIpaBO jeMTCBO a» Tpamn nan^aTy oa rjiaB- 
Hor AyÄHHKa, Tpe6a napo^HTO a^ HMa to a^jctbo, a» 
ce jeMi;y aM^ noTnyna naKHaAa. IIoa naKnaAOM HMa 
ce pasyMCTH cBe oho, hito je jcMai^ 3a Ay»HHKa HSAao 
HAH ^iHHHo, AftK^e : KanHTaj, HHTepec, TpomKOBe, TaKce 
H T. A. IHto ce THie HHTepeca y onniTe ce pemana, a^ 
jeMai^ HMa npaBO abl TpaacH h HHTepec na cbc cyMe, 
KOJe je 3a Hcn^aTy Ayra H3Aao, ne paBAHKyjyhH , a» 
jIh cy Te cyMC ynoTpeö^ene sa Hcn^aTy KanHxajia hah 
H HHTepeca. 

150. JeMai^ HMa TaBol^e npano, Aa TpasH naKHaAy 
HiTeTe, Ha cAyqaj, aKo je KaKBy npeTpnHO ; na npHMep 
aRO cy H>ero6a Ao6pa npoAana, aKO je Aonao saTBopa, 
aKO je 3a Hcn^aTy AJ^a Mopao yBaJMHTH h to no CKya 
HHTepec. — JH^eABenviyp noApatana; a^ te jeMai; m^cto 



>) Tropl. 329. 
») Dali. 232—237. 
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HaKHaA6 HMaxa npaeo caMO 3a saROH HHTepec (§ 001 
rp. 3aK.), aKo je jencTBo yroBopeno* no^ TepexHHM 
ycjOBOM^ — 6e3 HKaKse ,4pyre naKHaAe mTCTe. — Me^y 
THM 3aK0H HBr^e HIB HpaBH Ty pasjHKy a ochm xora 
Ay»HHK^ H aKO n^afea jemny HCKy ii,eHy hjh narpa^y 
3a ifceroBO jencTBO, HnaK je oÖBCBaH 4a cböj yroBop 
€npaM noBepHOi^a acnyHH, h 4a THMe npe^yopeA« fflTeiy, 
Koja ÖH'Morjia hocthIih jeMi^a. JeMan; naK^, 6ain sa ly 
iHTexy H ipaatH naKHa^y , mieia , Koja qecxo Moate 
AajieKO npeBa3HhH yroBopeny n;eHy 3a ^ano jeMCXBO*). 

151. IIpaBO jeMiOBO 3a Han^axy 04 ^yaiHHKa 3acTa- 
pHte 3a ABa^ecei h ^eTapn ro^HHe (§ 928, at., rp. 3aK.), 
jep ce H>eroBa TpaatÖHna ne Moae CMaipaTH ApyKne, 
HO Kao o6AHran;HOHH ^yr, Ulia BHine^ acxa iie ce sa- 
cxapejiocT paqyHaxH h on^a, KaA ßß oh Mecxo Ayat- 
HHKa Hcn^aKHBao AyroBe, kojh 6h ce Hcn^atiHBaAH 
y nepHOAHHHHM poKOBHMa , H 3a KOje 6h npoHHcana 
6H;ia ji,SiAeKo Ma&a 3acxapejiocx (na npHMep, sacxape-' 
AOCXH noöpojane y § ft28, a.,*)- 

Mel|y XHM, aKO AY^jbe HCHHxaMö obo nocACAae 
peraeae oho iie nan Hsr^e^axH Kao npaBa anoMa^iHJa. 
H 3aHcxa, noBepn^ai^, kojh nna HSBecne nepaoAB^He 
xpam6HHe;, Bajba ^a noxHxa ^a hx 04 AyatHHua na- 
HJiaxH, jep iie noc^e xpH roAnne Aa 3acxape. Ha npo- 
THB, aKO HX jeMai^ y xom poKy HcnjiaxH, (a Hcn^axoM 
npHMa na ce cBa noBepHoneßa npaBa) aeroBa ke xpaat- 
^HHa xpajaxH 24 roAnna? — ÜOMeHyxa aHOMa.iHJa 
H3JauiBbaBa ce OBaKo : ö^aroAejaae ycxj n^eaa cxBopeno 



») Dur. 351. — Trapl. 351. - 
^ Tropl. 354. 
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je HHCTO y KopHCT jeM^eBy, h oho My je oji, BCAHKe 
noMotH^ KitA ce CTaae nan^atiHBaTH oa AyatHMKa. 4^ 
HCMa Tor Hsysetia, oh 6h ce Mopao noc^iymaxH ca 
actio mandati contraria, t. j. oh 6h ce Bao hvho- 
MohHHK npoTHB AyatHHKa Kao CBor BAacTOAaBn;a o6paTHO, 
TpaatetiH nan-aaTy. Hah, aKO ne Kao hj'^homoIihhk a oho 
Kao Ae^OBoi/a (§ 626) negotiorum gestor. Aäm c Tora, 
HiTO nocTOJH HSysexHO napel/ette § 833 y Kopaci jen- 
qcBy, TO He sna^H, a* My je saöpaaeno cAyatHTH ce 
ocTa^HM Hapei/eaHMa rpat/ancKor npana^ aKo cy ona 
HO aeroBO aniepece KOpHCHHJa*). Y HaBe^enoM npe- 
Mepy, aKO ce jenan, noaoBe na § 833^ H>eroBO fee 
npaBO aaciapHTH y hctom BpeMeny Kao h noBepaoHCBo; 

HAH aKO ce HOJaBH Kao Ay^ßHHKOB nyHOMOtiHHK HAH 

AeAOBot^a, aeroBo npaßo Tpajahe ^a^eKO bhuib Bpenena ; 
— a 3aK0H My y ocTaAOM HurAe ne aaöpaayje no- 
SHBaxH ce Ha napetjeaa, Koja nocTOJe 3a cBa AHAa y 
onniTe, KOJa xy^a ^e^a Bpme. 

152. H aKO 3aK0H0AaBa^ AOSBOjbaBa ycxyuAefte 
HAH npeHOC y Kopncx jeM^eBy, nnaK xo ycxynAeae ne 
Moaie ÖHXH Ha mxexy ^OBepHO^a: creditor non videtur 
cessisse contra se*), — KasaAH cy o^aBHa cxapn Phm- 
AaHH. H saHcxa nsysete ycrynAeaa HHJe Hnmxa APyro, 
ho jcAHO 6AaroAejaH,e, KOJe ce h3 npaBHqnocxH ao3- 
BOA»aBa Ay^HHKy. IIo xoMe ropae npaBHAO ne moäc 
ce H3BpxaxH na mxexy noBepHon;a; ne Moate ce ysexn 
Aa je OH yHHHHO ycxynAeae na CBOJy mxexy, nero 



'.) Tpopl. 364. 

a) He MOHte ce yaexii, Aa je noeepH.iau yqiiHuo ycTyn.ieH>e, npoTBBHO 
cBojiiM iiHiepecDMa. 

OF.JAUIH>. rPAÜ. 3AK.: O JEMCTBV. * 8 
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je^HHO y uejbii, 4a ne 6h jenai^ miexoBao. Tauo na 
npHMep^ aKO Ay^HHK 3a oöesßel^eiBe HSBecHor ^yra ca- 
H3B0JH xHEOTeKy Ha CBOja Ao6pa, a öchm Tora jom 
4Ba jeMn;a noBepHOi^y am^, oha» ^OBepHAa^ HMa npaBTo 
Aa 6Hpa, HAH A^ ce otipaiH npoTHB jeni^a hah ab, ipaaiH 
npo^ajy xnnoTeKOBaHHx AOÖapa. Ohcbhaho je, ^a te Tpa- 
atHTH Hajupe Han^axy 04 jeMAa, jep My noc^e h»hx 3a- 
jOKena 4o6pa Kao pesepsa c^yate. Ako mj je^an oa 
THx jeMai^a^ nosHBajytiH ce na ÖAaroAeja&e noAe^e njia- 
TH noAOBHHy Ayra^ OHAa AOÖHJa 3a toahko Hcn^are no- 
AOBHHy xHHOTeKapHor npaBa^ jep cxyna Ha uoBepHoneBO 
MecTO. Me^y thm pemaßa ce, ab, to npaeo jeMan, nehe 
MotiH ynpaataaBaTH ca noBepnoi^eM sajeAHO, no^eM je 
CBaKH OA anx noBepHAan; 3a no^OBHHy, nero npBH no- 
BepH^ai^, CBarAa iie ce npseHCTBeHO HaMHpHBaTH*). 

153. Aah npBeHCTBO KOJe ce Aaje ^OBepHO^y, MO»e 
OH HMaTH caMO 3a OHaj ocTaxaK Ayra, kojh My je je- 
Mau noqecHO HcnAaxHo; oho ce aäR^g ne Moate oahc- 
XH H Ha APyre xpaatÖHne, KOJe 6h noBcpH^an; Morao 
HMaxH npoxHB Hcxor Ay^HHEa^ HO ApyrHM npaBHHM 

OCHOBHMa. 

154. JeMa^ Moate Ha ocHOBy ycxyn^ieBa ynpaa;- 
H>aBaxH cäMO npaßa noBepHO^eßa^ jep oh 3ay3HMa ae* 
roBO Mccxo: no xone aKo 6h jenai; HMao npoxHBy Ayx,- 
HHKa, KaKBy xpasönny Befey oa one nosepHoneBe, Eaa 
Ha npHMcp, KaA 6h jenai^, ochm OHora mxo je n^axBO 
noBepHOi^y HMao Aa xpamn h naKHaAy mxexe, OHAa je 
o^eBHAHO, AB xo He M03Ke xpaÄHXH HB. ocHOBy ycxyn- 
jieH>a, Hero Kao Ay^HHEOB nyHOMoiiHHK h^lh ACjiOBol^a. 

») Tropl. 367. 
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A noqeM je oea AonyHa TpaaiÖHHa (HaKHa^a mieTe) 
6vLJia, noBepaoi^y ca cbhm CTpaea, to je HHJe Morao 
HH npeneTH Ha jeMi^a. C^eACTBo tomc ÖHfee asl jenai^ 
Hena npaBO Aa ce h 3a xy Aonyny TpaatÖany xh- 
noxeKapko Han^aiiyje, c Tora, uito je xanoxeKa Besana 
ÖH^a caMO 3a ony xpaHtönny^ Koja je aeMy ycTynAena*). 

155. Aäh aKo ycxynAeBe ne ^aje jeMn;y BHuie npa- 
Ba^ HO mxo je HMao noBepH^an;, oho My ne A^je hh Macbe. 
TaKO ce^ h xo Bpjio c ochobom pemaBa, aä jenan; KaKBor 
KHpajijHje HAH KyTma, kojh HcnjiaxH rasAH oa Ryte kh- 
pHJy HAH npoAaBi^y Aeny, HacAel|yje h anxoBa npaBa, 
na he napaBHO MoiiH, Kao h obh, xpaataxH, Aa ce y 
roBop pacKHHe, KaA xone 6yAe nna^io Mecxa. 

156. JeMai; he MotH ab. ce KopncxH ycxynAeaeM 
H aKO He 6yAe noBepHon;y HHmxa njaxBO, ajiH ny OBaj 
H3 HOAamHOcxH AM^ npH3HaHHi;y, a* j^ H3MHpeH. — 
üpoxHBHO MHeae^ KOje noApataBa IIohco ne Moa;e ce 
ycBOHXH^ ocHM aKO 6h ce H3 CMHCAa xaKBe npH3HaHHi^e 
HSBecTH MorAO, Aa nOBepHAaB[ HHJe oxnycxHO Ayr j^Mi^y, 
Hero caMOM AyätHHKy ; OHAa ce jenai^ He Moate cAyaiHXH 
TaKBOM HcnpaBOM y CBOjy KopHcx, noqeM ona caApatn 
y ceÖH noBAOH, bojh HHJe y^HÄen H»eMy, nero Ay^HHKy. 

157. KaA ce jeMai^ ycAeA ycxyn^efta Moate ^ay- 
SHXH cBHMa npaBHMa, KOJa je nnao noBepHjiai^^ oxyAa 
ce Moate hsbccxh, a» l^e jenai^ HMaxH upaBO na CBe 
XHHOxeKe^ KOje cy rapanxoBaje xpamÖHHy, h aKO hx 
je noBepHAai^ ao6ho noc^e yroBopa o jcMCXBy*). 



•) Tropl. 370. 
») Tropl. 376. 
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TaKO HCTO ocHM yroBopHC xanoTeue, Kojy je can 
AyacHHK caasBOjiHO, HHuiTa He cneia jeMi^y, 4a npoTHB 
oaBHor ^yiKHUKa AOÖHJe h cyACKy xnnOTeKy. |Jep ce ne 
Moaie no^pataBaTH, ab. je&fai^ ne MOate UMaxH Barne 
npaBa nero HSMnp'eHH iiOBepa^ai^^ c xora, iato je OBaj 
y TpenyTKy H3MHpeH>a HMao cano yroBopny xHnoreKy. 
KaA 6h laj pas^or MOrao BamHTH, h ksla 6h ce npH- 
MHO, OHAa 6h jeMau y ciBapH HMao nojioataj c^aÖHJM 
OA Hcn^aheHor noBepHOi^a, jep 6h ce momo agchth, 
Aa jeMan; HMa npoTHB AyncHHKa ipaatÖHHy öes cTBapne 

Bpe^HOCTH. 

158. KaA cy ce BHme cojiHAapHHx Ay^HHKa Ha 
je^an hcth ^yr oÖBesa^H, OH^a jeMai;, nouixo Hcn^axH 
noBepHoi^a, moKh te ce o6paTHTH, npoxHB CBaKor oa 
H>Hx 3a i^e^iy xpaÄ6HHy, KOJy je Hcn^axHO. Jep no npHH- 

I^HHHMa COAHAapHHM 06Be3H0CXHMa, CBaKH ce OA H>HX 

o6Be3ao Aa OAroBapa 3a i^eo Ayr; a nonen je npaßo 
Ha Han.iaxy i^e^or Ayra oa CBaKor oa h>hx npem^o 
HCHAaxoM OA uoBepHOi^a Ha jeMi^a, n3BecH0 je, Aa My 
xo npaBO HH jcAaH jenai^ ne Mo;Ke ocnopHXH. A^h aKO 
cy ce CBH AyatHHUH o6Be3aj5H HecoAHAapHO X. j. npocxo 
H^H 3ajeAHH^KH, jeMa^ Ke mo^h xpamHXH oa CBaKora 
caMO cpasMepan a^o. 

159. Ako jeMai^ noxnyno ncn^axH noBepHOi^a, 
KOMe je rapanxoBao caMO sa jeAHor co^HAapnor AyatHHKa, 
H3BecH0 je, Aa he HMaxH npano Aa oa aera xpaatH 
^eAy HCHjaiieHy cyMy; ajiH ocxa^ie caAyaiHHEe M03^e 
roHHXH ceanoza camo aa %eioö 4eo. Obo 6h ce y neKO- 
jiHKO Aa^o H3BecxH H H3 caMor xeKcxa § 833, kojh 
AOSBOjbaBa HenocpeAHO npaBO Hanjiaxe caMO npoxHB 
OHora, HHJH je Ayr Hcn^aheH, mxo 6h ce KojeKaKO 
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MorAO npeneiH h he co^HAapHe ca^yntHUKe. A^h ja^H 

oc^OH 3a ropae npaBHJO, HaliH heMO y npHHn;HnHMa, 

KOJH B^aAajy cojH;iapHHM oÖBesHOCTHMa. Je^an HSMe^y 

XHX ^pHH^H^a bcjib, 4a oÖBesHOCT na Kojy cy Barae 

;%yÄHHKa cojiHAapHO npHcxa^u^ A^ah ce HSMei/y anx 

ca nyHHM apaBOM*) : h Kao dito je^an ca^yÄHBR co^h- 

^apne oÖBesHOCTH, kojh jy je i^e^y Bcn^aiHO, ne Moate 

OA ocTa.iHx caAyatHMKa TpaatHTH BHrae, ho caMO ^eo 

BOJH cpasMepHO na CBaKora cna^a^ — laKo hcto h hb 

HCTor pas.iora, jeMaii; je^Hor coAB^apnor caA^ÄHMKa^ 

KOJH 6h HCHAaiHO n;eo Ayr, ne Mome HMaiH BHme npasa 

npoTHB ocTa^Hx ca^yatHHKa, Hero hito ra je HMao onaj 

Ay^HHK, qHJe je oh mccto y cAe^ HcnAaxe sayseo. A 

noneM je OBaj Morao xpaatHTH 04 ocia^nx cano cpa3- 

MepaH Aeo, tojihko je npaBO MÖrao h na jeMi^a npe- 

HCTH *). 

160. Jenai;, kojh jeAHOa n^aiH nOBepaoity, Hena 
npaBO Han^aie npoTHB r^aBHor Aya^HHKa;, aKo 6h h OBaj 
HCTH Ayr noBepHOi^y nwiaxHO, xe 6h xaKO je^an hcxh 
4yr ABanyx HSMHpen 6ho. Ajh obo te OH^a 6hxh, a^o 
jeMai^ He 6h npexxoAHO uaeecTuo Ay^HHKa, ^a HMa Ha- 
Mepy Aa nsMnpn noBepnoi^a. Mel^y xhm^ h aKO y xaKBOM 
CAy^ajy saKon 6paHH Ay»HHKa h ne AOBBO^aBa je5my 
npaBO Han^axe, nnaK Aa ne 6h jeMaii; miexoBao^ H>eMy 
je oxBopeH nyx Aa fohh noBepnoi^a, aao je y cxaay Aa 
ce KopHcxH Hape^eaeM § 902. Ako AaK^e jenai^ sane- 
MapH npenopyEy saKOHy h ne jann AyÄHHKy, xo je 
OHAa y BejLHKOJ norpenmH, Koje c^eACXBa hc xpe6a 



*) O oÖBesH. H yroBop. 6p. 237 m njyhn. 
*) Dur. 355. — Tropl. 379. 
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4y»HHK Aa CHOCH ! — H oÖpaiHO, ano 6h AyjBHHK npe- 
neöperao 4a useecru jcMua H3MHpeH>y ojeMienor Ayra, 
na 6h OBaj je^HOM 6ecaBecH0M noBepHOi^y no Apyrn 
nyx n^aTHO, on^a je ynecHo ^a My ce aosboah upaso 
Han^aTe — actio mandati contraria npOiHB nexaTHor 
AyatHHKa, nnja je norpeniKa ^a^a noBO^a OBoj APyroj 
HcnjiaTH. Ofl HMa npaßo Ha naKHa^y, 3a cBe oho hito 
je yc^eA jeMCTBa a Tyl^oM norpemKOM HsryÖHO (L. 29, 
§ 2, D., Mandati). — Ha nocAeTKy, nnje Hyatno , Aa 
jeMa^ MOpa jaBHTH Ay»HHKy naMepenoj HcnAaxH na 
HeKH onpeAe^en na^HH, — jep saKOH y § 835 to ne 
saxieBa. Hero, aKo jeMan; hshoch h noAP»aBa, Aa je 

H3BeCTH0 Ay»HHKa, OHAa TO MOäC A0Ka3HßaTH H CBe- 
AOI^HMa. 

OBOMe npeAMexy, nocxoJH nape^eae § 835 : 

6MaHi UJiu ujiaTat(/b ÖesT» sHauH ^yotcHunoea uerpeöa 
aoedpuTeAH 4a naMupu; epz uuane caMb ceöu nena 
npuauitie, am 6u zjiaeuuü 4yofcuuKh 4oeoMHO oöpaue 
upoTuez uoedp^iTCAH UMOO. YnoMh CAynaio cey Ty oöpany 
Moowe 4yotcHUKh apoTueö eMm yuoTpeöuTu, u eMa^^ aa 
ceow uecMOTpenocTz zy6u upaeo nauj^re upoTue 4y09O' 
HUKa: no ocrae My caMo apoTuez uoedpuTCAH OTeo- 
pem uyTz. 

161. 4y»HHK AaKiie Hiia npaBo, Aa OApene jeMAy 
HaKHaAy, 2Jlvi caMO OHAa, ano 6u zAaenu 4yofCHUK 40- 
eojbHO oöpane apoTue uoeepuTeJba uMao,, bcah § 835, 
— npexnocTaBjBajytiH HäpaBHO, Aa xy h onaj Apyrn 
ycAOB cxoJH X. j. Aa jenai^ HHJe HSBecxHO Ay»HHKa, 
IIa H y xoM cjiynajy, KaA ce 06a ycAOBa KOJe saxxena 
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BOMCHyTH § HcnyaeHa na^aae, HnaK hckh upaBHHi^H 
^HHe HeKO pasAHKOBaae y KopHCT jeM^esy. Ohh Be^e: 
HCTHHa je, Aa jeMa^ He xpoßa ^a eaMHpyje noBepnoi^a 
6eB 3HaH>a Ay^HHROBa ; a^u aKO noBepHjian. ronn jeni^a 
TaKO HeMHAOcTHBO, A^ My He ociaBM HH Majo BpeMena; 
aKO 6h jeMai^ na npHiiep Mopao OAMa ^a häsltvi caMO 
Aa HSÖerHe saöpany, — hah oöycTaßy cBOJe pa^iBe, OHAa 
je npaBHHHO Aa 8a Hcn-aaxy yqHfteny npH laKBHM okoa- 
HocTHMa; H aKO 6e3 8HaH»a Ay^HHROBa, HMaAe npaBO 
HaKHaAe npoxHB Ay^HHEa, na na RaRBa 6eab, Bsyseha 
ROHMa 6h ce oh npoTHB noBepnoi^a 6paHH'i:H Morao» 
Jenai^ HHJe Morao noroAHTH h^h naupeA SHaxH, a^ oh 
HMa xaKBa Hsyaefea; a Ay»HHK je caii rphb^ raxo jeni^a 
o xoMe HHJe HSBecxHO. Mneae obo c ochobom noAp»a- 
Bajy Tpo^OH (383) h IIohco (249). — Me^y xhm Ba^a 
ysexH Ha yM h npoxHBan cAyqaj. Moryte je, Aa RpH« 
BHi^a cxoJH AO jeMi^a, h ah, je oh norpeniHO n noRasao 
ce ^aROMHc^ien hjh nexaxaH; na npuMep, aRO je npena 
HMaH>y Ay»HHROBOM, H HpeMa xoMe, mxo je poR Ayry 
OAaBHa npomao npexnocxaBHXu Morao, a^ je Ayr Hcn^a- 
lieH H^H noHHmxeH. A^h, aRo je poK xeR ne a^bho 
npomao h y pyRana noBepHoneBUM na^asH^a 6h ce 
o6Be8aHHi](a, OHAa je xeniRO oa6hxh jeni^a 3a naRsaAyr 
jep je xaAa Ay»HHR AßoryÖo RpHB. 

162. Unje ny^RHO, a^ jenai; HCH^axH noBepnoi^a, 
na xcK OHAa-Aa Mome tohhxh Ay»HHRa: 8a xo je ao- 
BOibHO^ A^ ce 036h£ho 6ojaxH Mose, a^ Ba AysHHRa 
ne HAata^ h xaRO a» 6yAe apiBa 3a ony yc-iyry, Kojy 
je xxeo yqHHHXH. H xaRO, jenai^ ce Moate o6paxHXH 
npoxHB Ay»HHRa^ H aRO noBepHOi^y Ayr n^axHO noje, 
y OBHM cjyHajeBHMa: V aKO je xyaen roa cyAa hah 
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HHaqe, a Ay^H^KOBa AoÖpa HHcy jom AHCKyxoBaHa 
(§ 829). HcTHHa je^ ^a jenai^ y obom cjyqajy MO»e 
npocTO ynyTHTH nosepHOi^a na Ay^HEKa. Me]^y ihm, 
jiaKo ce Moate a^chth, a^ Ay^HHE KpHJe cBOJe HMaae 
Te TaKO jeMai^ Mojse HMaxH nyatAe^ A^ h caM AyatHHKa 
roHH; — 2^ Ako 6h Ay^HHK y Bpjo pj^aoo ciaae nao, 
HJH 6h KTeo Aa 6era (§ 839); — 3* Ako 6h ce Ayat- 
HHK o6Be3aO; Aa y hsbcchom ßpeMeny Apyror jeMii,a Ha 
MecTO iteroBO amö; hjih, aKO je jeMCTBO caMO npHspe- 
MCHO AftHO, oHAa saKOH Hspeqno bc^h, a^ fee npecxaTH 
(§ 838) ; — 4^ HHM ce Ayr Moae saxieBaiH no HcxeRy 
poKa, KOJH je y yroBopy oiipeAe^eH. HcTHna je, Aa o 
OBOMe 3aK0H HHuiTa Hspe^Ho ne aapel^yje, aAH ce oBa 
iipaBH^a AÄJy hsbccth h3 ohhithx npHHn;Hna o yroBO- 
pHMa, a noc^ie h h3 nanepe caMHx yroBopana npn jeic- 
CTBy. üpe cBera hhko ne Moate ocnopaBaiH, a* je je- 
Man, HHTepecoBaH, Aa ce ocjioÖoah oa CBOJe o6Be3HOCTH. 
H noneM je poK yroBopy npomao, jcMan; Kao Hnrepeco- 
Bano jiHi^e npH tom yroBopy, HMa ppaBO Aa saxießa, 
Aa ce HCTH H H3BpuiH. HHaHC 6h ce momo a^chth, Aa 
jewai^ npeKo CBOje Hanepe h upoxHB CBOJe BO^e, Aa^eKO 
Ayate jcMcxßyje h cxpenH, nero mxo je xxeo. Hs OBor 
MoatcMO H3BecxH npaBHAO^ Aa noBepHAai^ ne cme Ay«- 
HHKy poK npoAy^KHXH 6e3 öAo6peH>a jeMiCBor, mxa bh- 
nie, MOÄCMO KasaxH/ Aa jeMai^ MO»e saxxcBaxH, Aa ce 
xaKBO npoAyÄCiBe o6opH, hah Aa ra noBcpHjiai^ oa jeM- 
cxBa pa3pefflH. 

163. BpeAHO je, Aa ce na obom nnxafty MaAO 
Ayae 3aAp»HM0, mxo je peraeae aeroBO y upaKXHUH 
oa BejHKe BpcAHOcxH^ mxo ce necxo A^uiaBa^ a nor^ia- 
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BHTO^ iDTO ra HafflH cyAOBH, npeMa HameM MHeay He 

pema'Bajy no npaBHHM ocHOBHMa, kojh o jeMCTsy nocToje. 

TIpH oÖBesHOCTH jeAHOj, r^e ana poKa, jeMaA je 

oÖBesyjyhH ce, n;eHHO Ha CBy npHJHKy h ciaae Ayat- 

HHKOBO H HCTCK pOKa, Ka^Ä li^ Ce HOBepHAau; HMaTH 

ABL äanAaxH. Ho OBaj, vlah c xora, ihto HMa äoboaho 
rapani^uje y jeMi^y h;ih h3 Ma KaKBOr Apyror yapoKa, 
He TpaaBH Han^aiy, h ano je poK npoTCKao. JeMai; naK 
HMa HHxepeca 4a ce oÖBese ocjioöoau, ApateLH ce cxporo 
yroBopä; KOMe je poK npoTeKao. H je^HO saio, a Apyro 
H nor^aBHTO c Tora, mio Moate Aa.AeKO BHrae Aa n^aka, 
Hero niTO ce oÖBesao, — napo^HTO y ohhm c^ynajeBH- 
Ma, Ka^ AymHHKOBe oÖBese Hoce HHiepec, h KaA hobc- 
pa^ai^ ho HCTeKy poKy sa Ayro Bpenena ne Tpaase 
Han^iaxy. 

UpeMa HBjioateHOMe, nHTaae ce cboah na obo : HMa 
AH noBcpH^ai^ npaBa, ^a no HCxeKy poKa, npoTHBHo 
BOjbH jeMqcBOj H^H H 6e3 Hfliafiba fteroBa npoAyatyje 
poK AyatHHKy? 

Ohcbhaho HeMa. Mh cmo Kasa^a, (6p. 2Ö) a^ J6 
jeMCTBo y OAHOcy na noBepHOi^a TepeTan yroBop, c^e^- 
CTBeno noBcpH^ai^ nete HMaTH npaBa, a^ y na HCMy 
yroBop npeHHaqH, 6es o^oßpeaa jeM^eBa. H Ka^ to 
yHHHH, AyatHOCT je cy40BHMa, Aa jeMi;a samTHTe, t. j. 
Aa HOBepHoi^a y obom cAy^ajy ynyxe, Aa OAMa Tpamn 
Han^aTy, hjh My paAH hctc OApeAe HSBCCTan poK, — 
HHaqe, aKo to ne yqnnn, aä tie jcMi^a ocjioöoahtu tbe' 
roBe oÖBeae. ' 

niTa je A^viAe yspoK, xe cyAOBH obo nnTaae 
Apyrqe CBaTajy, h y onmTe jCMi^e ÖAÖHJajy, KaA ohh 
no yroBopy saxTCBajy Aa noBepnoA TpaacH nan^aTy ? 
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ß^B, o^roBopHMO Ha OBO HHiaite, HyÄHO je, ab, npo- 
npaxHMO Hapel^eaa nainer saKOHO^ascTBa o OBoj crBapn 
KaKO cy ce hctophjckh pasBH^ia. * 

SnaMO npBOÖHTHa Hapel|eH>a rpa^. saKon^Ka o jeM- 
CTßy. Ha CBy npHAHKy^ HeKH cyAOBH nepasyMeBajyliH 
npHpo^y jeMCTBa, TyMana^H cy m napeiieaa o aeMy, ea 
pa3He Ha^HHe. To je BepoBaiHO a^-^o noBO^a, Te je sa- 
KOHO^aBai^ o^HOCHO npecTajaHba jencTBa Hs^ao 3aK0H0- 
AaBHO TyManeBbe oa 25 Jy^a 1853 (cTpana'- 99^ 100 
OBor Ae.ia) y komc je napeAHO, a^ he no HcieEy po- 
Ka, jeMCTBO npecxaTH, aKO noBepHAa4 sa 15 Aana He xpa- 
SRE HanjiaTy. 

HaMa HHJe OBAe oa noxpeße, Aa tom xyMaqeay 
Tpa»HMO noßyAe, h-iu ab, ra KpHXHmeMO, — nomxo je 
AOD,HHJe yKHHyxo, — nero xoteMO caMO a^ KOHCxaxy- 
jeiio, Aft ce jeaiai^ ocAö6oi|aBao cBoje oösese c apnuM 
upaeoM, KaA no HcxeEy poKa noBepH^ai; sa 15 Aana 
BHfflxa He npeAysHMa a^ ce nan^iaxH. 

Topfte je xyMaieae yKHHyxo saKOHOAÄBHHM peme- 
aeM OA 28 Hob. 1859 (cxpana 101). Y obom noc^eAftCM 
pemeay, KOje h A^Hac BpeAH, y r^aBHOM Käme ce obo: 
^a jeMau jeMHu uoeepuouy sa Ayotcuuna AOH^e 40K ce 
204 cae 4yz ne ucumltu h x. a- 

H xaRO mxa bhahmo? Ho ropaeM saKOHOAaBHOM 
xyManefty oa 1853 jeiiai^ ce no HcxeKy poKa nocae 
15 Aana ocAoÖot^aBao jencxBa c uynuM upaooM^ — no 
pemeay oa 1859 jenan; ocxaje Besan, aopoa ce Ayr ne 
Hcn^iaxH. 

nixa xo BHaqH : jeMati, jejmu 40K ce 104 cae 4yt 
He ucajiaruy h mxa je saKOHOAaBan; naMepaBao ca obhm 
HOBHM Hape^eaeM? 
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IIo HameM Mfteay, obo ce Hapel|eB>e MO»e paay- 
MeTu H CBaTUTH caMO Ha 4Ba naqHHa. Hah: 1^ 3aKo- 
HOAaBau HHJe xxeo BHme 4a AonycxH, a» ce je&iai^ mo- 
ate OCA060AHTM c uyuuM upaeoM\ nero Hena uspeuno 
T. j. cy^CKHM nyxeM xpaatH cBOje oc-ioöol)eH>e, — APy- 
THM peqMa, eck ce 4y»HHK0B0 HMaae AHCKyxyje^ KaKO 
60 OH — jeMai^ — je^aHflyT 6ho na hhcto ca cbojom 
oößesoM. — Hah : 2® jenaA ce ocxasAa caMOBOAH no- 
BepHO^eBOJ, OH je aeroB po6, h aovoa oBaj ho ycxTeAHe 
TpaaiuTH HanAaxy Aox^e je jeMa^ nenpecxano Beaan: 
ApyrHM poHMa, jeMi;y ce He^osBO^aBa Aa ce ocaoöoah 
HH c uynuM upaeoM hh cifACKUM uyreM. Oh, h no hc- 
xesy poKa ocxaje BesaH^ AOvoa noBepB^ai^ xote, hah 
AOR xpaacÖHHa ne sacxapn. 

QaA HapaBHO, naMete nan ce nnxaBbe, kojh je 
3Ha^aj H CMHcao saKono^aBai^ xxeo ^axH 3aR0H0AaBH0M 
peme&y 04 1859, no KOMe jeMa^ ocxaje oÖBerjan, aok 
ce Ayr He Hcn^axH? 

Mh cmo 3a OHO npBO xyMa^eae, no Kone ce jenan 
He ocAo6ol)aBa HcxHna c uyutm upaeoM, a^H My ce Moate 
4O3B0AHXH HO HcxeKy poEa, Aa cyACKUM uyxeM xpaatH 
HBMHpeBe Ayra hah CBOje ocAOÖol^efte. 

MHeH>e oBO ocHHBaMO na cACAetiHM pa3A03HMa: 
npe cBera, hhko ne Moate cnopaxH, flfl, je jeMai^ yzoeor 
pajyfia CTpana, h a» ce npa jeMcxBy aeroB oahoc npena 
noBepHOAy HMa CMaxpaxH Kao repeTan yzoeop, KaA je 
xaKO, oHAa ce hh jeAna xa^Ka npH yroBopy, Koja ce 
H>eia xHqe, ne cmc npeJHHawBaxH 6e3 aeroBa cansBO- 
AeH>a. C^eAcxBeno, h sa npoAyÄCBe poKa^ HMa ce jeMact 
naxaxH, Kao yroBapajyfea cxpana, KOja je oÖBesana hoa 
xepexHHM ycAOBOM. A KaA to noBepH^ai^ ne yqHHH, 
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OHAa jeMai^ HMa npasa Aa ipasRH cy^CKiiM uyxeM, hau 
A;ai. ^OBepM;la^ xpaaEH Han^aTj^ h^ih ^a ce jeMa^ ocao- 
60AH jeMCTBa ! 

A^H no EOM ocHOBy HMa npaea to ^a xpaatH? 

IIo § 533 rpal). aaKOHMKa! IIo HCTOMe cBaKH yro- 
Bopaq HMa npaBa ^a Tpa^d xanHO ncnyne&a yroBopa. 
Ha TO MOHe qHHHTH H jeMai^. Oh HMa iipasa Aa Kaaie 
noBepHOi^y : poK je upomao, xpaatHie nanjiaxy. Ako to 
Hetexe caMH Aa iHHHxe^ h;ih He yqHHHxe 3a Bpene Koje 
BaM cyA OApeAH, OHAa nonixo yroBop hu y kojiuko HHcre 
HpeMa MeHH acnyHH^H (§ 533), ja xpaasHM Aa ce ocjio- 
ÖOAHM Moje oÖBese, — APyrHM penMa, Aa ce yroBop 
npeMa mchh pacKHHe. 

^ajbe: OHHMa, kojh ce CyneaAno npHApasaBajy 3a- 
KOHOAaBHor xyManeaa oa 1859 r. KOJe bc^h: 4aj€Mau 
jsMHu uoeepuot(,y aa ^yotcuuna 40H4e^ 40K ce 104 caß 
4yz He ucuÄüTu u r. 4. HMaMO Aa npoxHBCxaBHMO OBe 
pasjiore : xo xyMaqeae cxBateno y xom CMHCAy, — cna- 

BH he HaM A03B0J1HXH, Aa HHHH jeAHO BC^IHKO H3y3ehe, 

OA onmxera npaBa. Jep je npoxHBHO ^pHH^H^HMa;, kojh 
BAaAajy xepexHHM yroBopHMa, no KOJHMa je csaua 
cxpana yroBopoM Besana, xaKO, Aa ce hcxh 6e3 cansBO- 
^eita CBHJy ne CMe npeJHHaqaßaxH. HpoxHBHO je napo- 
qHxo § 533 rpa]^. 3aK0HHKa. KaA je xaKO, oöAa, Aa xo 
HSyBete nocroJH, KaKO ra ohh cxBafeajy, xpeöa Aa je 
3aK0H0AaBa^ H3peK0M Kasao : Aa je jcMan; Besan, — na 
MaKap, uoBepHO^ AyatHHKy pOK npoAy»flo, h 6e3 eaH3- 
BO^eaa jcMqcBor! 

y ocxa^OM nflxaae ce OBAe nopa^, KaKO Ke Aa 
ce AOBeAe y cyr^acHJe ropenoMenyxo öyKBa^no cxBaLa- 
H>e 3aKOHOAaBHor xynaqeaa oa 1859 r. ca § 828 rpalj. 
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3aK. KOJH Kaate: 4a jeMua ua euiue hu aoeepnre^f) hu 
cy4 oßßesaTti ne Mooice^ uezo na koauko ce com oCeesao! 
HapaBHO, Ha obo ce MOjKe o^roBOpHTn: CMUcao § 
828 noMe^u cy^cKOM TyManeay, h cyA Mopa ^a ii,eHn 
npH pemaBaity jeMHCBe oÖBesHOCTH, npapoAy Ay^HH- 
KOBe oößesHOCTH;, HaMepy yroBopana h T. a. — To je 
oqeBHAHO^ — a^H oxKyA OHAa, a» cyAOBH HCMajy npaBa 
Aa AMy CBOJy oi^eHy — HcnHTajytn HapaBHO u HaMepy 
yroBopaqa — KaA je iiHTaae npoAyateH>y poKa! Jep 
THMe mTo je saKOHOAaBan, Kasao, asl je jeMai; oÖBesan 
AOT^e, AOK ce Ayr He Hcu^aiH, OTKyAa ce Moae h3- 
BecTH, Aa je THMe Aao npaBO noBepHon;y, Aa Ay^PH^y 
poK upoAyiKaBa 6e3 caH3B0jeH>a jeM^eBor? H houito to 
3aK0H0AaBa^ nnrAe HHJe HspeKOM Kasao^ OHAa ce h3 
ropftHx peqH ne CMe h3boahth saKjbyHaK, kojh je npo- 

THBan H npaBHHM npHHI^HnHMa H APyrHM n03HTHBHHM 

saKOHCKHM Hapel/eBHMa (6p. 71.). 

Hna^e, cBaKO npoTHBHO - pemeH>e nameM cxnaTa- 
H>y, HMa^o 6h 3a cacactbo, Aa poK npn jeMCTBy Kao 
TepcTHOM yroBopy. HMa bpcahocth 3a uoBepHO^a h Ay^- 
HHRa, awiH cuMo He 3a jeMm^ — uito 6h oneBHAHO Ön^a 
jeAHa 6ecMHC.lu^a ! 

Ha uoc^eTKy, noApsaBajytH nanie MHeae, Aa je- 
Ma^ HMa npaBa no ncTCKy poKa, Aa Tpamu^ Aa ce 
AyatHHK npHHyAH na H3BpmeÄe CBOJe o6Be3HüCTH h^h 
Aa ce oh — jeMaj^ — oc^o6oah cßoje o6Be3HOCTH, THMe 
ne HACMO HHTH npoTUBy npBOÖHTHor yroBopa, hhth 
Bpel)aMO Ma KOje 3aK0HCK0 Hape^eae. Y MaBHOM, hh- 
KaKBO ce HspeqHO npaBO noBepHoneBO THMe ne Bpe^a, 
HOUITO ce HAe na to, Aa ce oh h3mhph, — a MC^yTHM^, 
aKO ce ne Hcn-iaTH, jeMai^ My cTOJu Aa^^ y o6Be3H, 
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AOTOA ce noTnyjo ne HSMHpH, a to je ApatüMO, waBHa 
ufijb, Kojy je saKOHO^aBan, xieo nocTHtiH saKOHO^aBHEM 
TyMa^eiBeM 04 1859 r04HHe*). 



^) Mei)yTHM hckh Hamii hhjku cjaobh, ua n Bnmii, ^pyrqe pasyMeeajy 
noMeHjTo aaKOHOAaBHo pemeibe. Ohh He cuaTpajy jeMiia Kao yro- 
Bapajyky CTpany, nero Kao noBepuo^eBor po6a: KaA ce obou cbh4h 
oHAa he ce jeuaa oc4o6oabth cBoje oÖBeae. IIpuMep sa obo eaja- 
3HM0 y jeAHou Ae^y, Koje je 6hjo iipeA cyAOM oKpyra CMeAepeBOKor 
n Koje ce Ha^aan noA ^ 20.043 oa 26 Abf. 1874 roA. — V KpaxKO- 

kCMO CTBap HBAOaCIlTB. 

TyjKÖa H. H. h H. H. Kao jenaua npoTHBy U. H. Kao noBepuoua: 
^3a U. H. u H. H, rpi'. oba- jeMCTBOBaan cmo koa r. H. H. sa 208 
A. TAaB.Ayra ca 12^/qoUht. Koue je Ayry poK 6uo jöm 2 Jy^a 1865 
roA. IIa KaKo cmo AosHa^H, Aa raj h>hzob Ayr jom hu ao Aanac oc- 
ojaTuau HHcy, a noBepBoii H. nponycTBO je poK UAahaH>y na o6- 
Beaauo Bpewe, ~ c Tora cmo npBHyi)eHH Tyncnru ra cyAy u TpaHtHUo 
Aa Hac OA peqenor jeMCTBa oc.io6oab> a aKo oa Aauac sa saROHo 
BpeMe HanAaTy HeycTpa»cH cMarpaheMo, Aa Hac je jeMCTBa ocao6o- 

AHO, — KOJe ce OBBM jaBHO OApUMeMO.' 

Ha powuiiiTy ryjReHB noBepuaan OAroBapa: npasHaje jeucTBo, b 
Aa je poK 6bo KaA je Kasaro. 4a^c bcah : TyjKuouu ne Mory ce Tora 
jeMCTBa 0CA060AUTH, noiiiTo He jeMqe ao poKa BcnAaTe. Ohu HMajy 
npasa Aa ce aa caoje jeMCTBoßaae o6e86el)yjy, na to neKa h mmhc. 
Qh BedHy Moxte TpaxcHTii Ayr naA xohe (!) h aofoa Ayr ne 6b aacTa- 
pHo. Tpame, Aa ce oAÖiijy TyHJHouH oa Tpa»eH>a." 

IloöyAa cyACKa: ^To, mxo TyaceHH o poKy HBJe Tpa»cH0 aanAa- 
Ty Ayra, aa BcnuaTy Kora Ty»Houu jeMMe, — h uito uehe (!!!) Aa 
TpaiKH, He Aaje npasa (?) TyxcuoiiBMa, Ha oc^o6oi)ett>e jeMCTBa. 3a> 
MCHa J 832 rp.aaK. na oyA (c norAeAOM b na nocTynaK) npecyl)yje : Aa 
ce TyiKuoiiu oAÖiijy oa CBor Tpa]KeH>a Kao HeyMCcHor h t. a. — 
(npecyJ)eHo 2 OKTo6pa i873. — 3& 22.303.). 

rio He3aA0B0.i>üTBy uuiao je Aaj>e anejauuJH. Y ane^tar» HaBOAU 
ce B3Mel)y ocTa.ior norjaBBTo obo: ,KaKo hh HHTepec AyJKuuK HHJe 
HAaTBo, na ce je Ayr Ayn.iupao, Kauo cy ohh KaA cy jeMcxBOBaJ» 
UMaAu Ha yMy 0HAauiH>e npHAHKe h craibe AysRHnKa; KaKo aaKOHo- 
AaBau 3aMeu>yjyhH J 832 n aoboacHh ra y CBeay ca 5 838 aaK. rpa^^. 
Hiije ocTaBuo jcMiie BOA>n noeepHoaa ohao, rAe je HasecTaH poK saj- 
My onpeAe^en; h 110 tomc ce Mopa paayMeTii, Aa je oh o pouy Ay- 
«an TpaMtHTH uan^aTy, u aok ce Ayr ne HcnAaTH jeMHH ocxajy jeMH«, 
a He II oHAa, uaA noaepuAau Hehe Ayr Aa xpasKu, Beh AonyniTa, Aa 
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164. CaA npe^asHMO na 4pyry cipany OBor hctof 
nuxaiBa. 

Ka4 no Hamen cxBaiasby äP^hmo, ^a jenai^ MOjKe 
Aa TyatH nosepHoi^a h 4a ra upHayAH, Aa TpaatH na- 
ü^aTy, H^H 4a ra oc^oöoah jeMCTea, — OH^a c AaieKO 
BekHM pasAoroH Aajeno My npaoo, Aa lyatH AyÄHUKa 
paAH Hcn^iaTe, hah Aa ra Aya^HHK ocao6oah jeMCTsa. 

IIopeA ocxaAHx pas^ora , KOje cmo na^io qac -sa 
ropaH cAyqaj HaBCAH. A^AajeMO obab join h OBaj: Y 
npHHi^Hny, AyatHHK je oÖBesan a^ ocaoöoah jeni^a, na 
npena tomc, cBe nixo hahu, h ihto 6h HMa^o sa pe- 
syjiTaT, AÄ noAOacaj OBora noc^eAaer OjiaKina u yqHHH 
ra öojbHM, y^asH y xy oÖBeay. H xaKO xpeöa ysexa, 
Aa CBH yroBopH, Kojana 6h Aya^HHE o^aÖaBHO CBOJy 
oÖBeay h y6AaatH0 npBo6flXHH noAoaaj^ Kopncxyjy h ca- 
MOM je3«my. Hnmxa ne ihhh, iuxo oh y xhm yroBopHMa 
HHJe ynecxBOBao; jep ce Ay^H^K cwaxpa Kao jeMqeB 
saKOHH npcAcxaBHHK AÄ n^axH, na c^eAcxBeno h Aa 
yroBopH Aa Hcn^axa 6yAe ^aKnia h yroAHHJa: debitor 
tenetur prodesse et acquirire fidejussori (Bp. 140). Y 
CBaKOM cjiyqajy noBepH^ai^, kojh 6h ocnopaBao jeMn;y 
KopHcxH H3 OBHx yroBopa saKAyneHHx H3W[el)y H»era h 
AyatHHKa Mome 6hxh OAÖHJen HsyseheM cedendarum 
üctionum. 



ce HaroMH.»aBa UHxepec u 4yr Ha mxeTy H>iixoBy ysejuqaBa, uixo to 
HHTH je no saKOHy uu iio TipasAii» hh no 34paBou pasyyy u ne Tpe6a 
Hac Aa TepexH, u x. a." . • . — AneaauHJa anaK oAo6paBa npecy^y 
npBocxeoeHor cy^a noA 12 Hobcm. 1873 .^ 1987. — 

y H(a.i6u na KacauHJy npoxuB upecyAe npBocxeneHor u ane^iaan- 
joHor cyAa, xyvKiionu usHoce cKopo ncxe paaaore. — Kacanuja nnaK 
oAo6paBa noMCHyxy npecyAy noA 8 MapxoM 1874 ,^ 11. — 
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A^H, aKO je AyÄHHKy aosboacho, ^a jeiiqeB no- 
jiOHcaj 6ojb]iu yquHH, oh HCMa npasa 4a ra noropma: 
prodesse, acquirire^ et non nocere dehitor tenetur fi- 
dejussori, JeMai^ je npHCiao na je^Hy oÖBeay, Koja ce 
He cMe npoMeHHTH ^oi^HHJe ex post facto 40 jeAHHO ca 
ÄeroBUM caH3Bo;ieBeM. A Ka^ xora HHJe 6hjIO, oh HMa 
HpaBa^ 4a noBepHOi^y ne npHsna cBa laKOBa 4oi^HHJa 
4e;ia, Koja hohito ce HMajy CMaipaTH Kao res inter 
alios acta ne Mory aa H>era hh 6hth oÖaBesna. H xa- 
Ko, y r^aBHOM, jeMan; ce moäc kophcthth cBHMa yro- 
BopHMa KOJH HMajy 3a pesy^xai 4a ce h oh h 4ya;HHK 
3aje4HHqKH ocjio6o4e 4yra; na npoTHB, oh HMa npasa, 
4a He npH3Ha, Kao HeBpe4efcLe, cne one oTeataßajyte 
yroBope, kojh 6h Öhah 3aKAyHeHH H3Me^y noBepHOAa 
H 4yatHHKa a 6e3 H»eroBor caH3Bo;ieH»a * ). 

165. IIomTO jeMai; Moate 6hth npHHy^eH, 4a ce 
pa4H ocjioßo^eaa jcMCTBa oöpata oy4y npoTHB noee- 

. pHOn,a HAH 4yatHHKa, 0H4a te My4po pa4HTH, 4a 3a 
ceöe y3Me h 3a4p»H je4aH npHMepaK HcnpaBe, na ko- 
joj ce Kao jeMa^ nornHcao, — h hito je jouit öoac 4a 
ra H B^auiKy noTBp4H. Hna^e , Moase HMaxH lemKote, 
4a 04 ^OBepHO^a 4o6HJe opHrnnaA h;ih KOHHJy hc- 
npaBC, Ka4 6y4e HMao noTpeöe^ 4a ce sßor jeMciBa na 
cy4 oßpafea. 

166. AoB4e CMO roBopHAH, 3a cjiyiajeBe., Ka4 je 
npH jcMCTBy 04pe^eH poK. Ho no Ka4raT0 ce 4ora^a, 
4a npcMa npHp04H 4eAa, 3a Koje ce jeMCTByje, pOK je 
Heonpe4eAeH. Ha npHMcp, Ka4 ce jcMciByje 3a KaKBor 
Tyiopa HAH CTapao^a, 04HOCHO ynpaße nynHACKHM HMa- 



») Tropl. 573. 
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äcm; — saA ce jeMCTByje sa Mya^a, ^a te menHH mh- 
pas o^yBaTH hah noBpaTHTH; — Ka^ ce jeMCTByje sa 
KaKBor saKym^ay Kone yroBop Hwa a^ xpaje BHine ro- 
AHHa, — HjIh sa KaKBor ÖAaraJHHKa, kojh pyKyje ly- 
^HM HOBi](eM : y cbhm obhm no6poJHHM c^iynajesHMa aor 
xyropcTBO Tpaje, aok 6paK ipaje, aok 3aKy^a^ Apatn 
3aByiLs»eHo HMai&e, h^h aob 6^araJHUK pynyje xy^HM 
HOBi^eM — jeMai; ocTaje nenpecTano oÖBesan. (Bp. 79.). 

167. BpatajyKn ce na peA boicah, Koje cmo h3- 
aosHAH noA 6p. 162, npoAy»yjeMO Aa^e, Aa aKO 6h 
noBepHAai]( ly^sHO jeMi^a a osaj He 6h xxeo, aa ce noA- 
syje 6AaroAejaBbeM AHCBycHJe, na npHMep c lora, niTO 
SHa^ A^ AysHHB (sacaA 6ap) nnrAe nninTa Heiia, OHAa 
ce Moace OAMa o6paTHTH npoxHB Ay^HHKa h SBaxH ra 
y saniTHTy^ A» ra AOitHHJe ne 6h nocTHMa c^eACXBa 
§ 835. TaEO hcxo, aBO 6h noBepn^ai^ xpasHO oa jeMi^a 
HCDjiaxy, ajiH npEBaxHHii nyxeM^ OBaj ne xpe6a xo Aa 
^HHH, 603 3HaH»a Aya^HHBOBa. 

168. y CAy^ajy cxei^Hmxa jeAHor AyatHHKa, BOMe 
je HSBecHa cyna no3aJMj>eHa a rapaExoBana oa BHine 
jenai^a, uo3s,e ce aosbojhxh obo : Aa h noBepH^ant Mose 
xpasHXH H3 Mace nan^axy (xo ce Beii h no ce6H pa- 
syMe), a h jeimH. Obh nocJieAH»H Mory ce npHJaBHXH 
3a OHOAHRy cyMy, BOJiHKy ke oa npH^iHRe MopaxH ao- 
n^axHXH noBepHoi^y, aBO Hena Hsr^eAa Aa lie ce oh h3 
cxei^HmxHe Mace MotiH noxnyno hsmhphxh. KnoBa \ie 
AaBjie xpasÖHHa 6hxe yc^OBHa ; BaBHcnlie oa xora, Aa 
AUL he ce noBepHAai^ naMHpHXH hah ne. Obo y HeEO- 
jiHBO A03B0j>aBa H caM saBOHOAaBai^ y § 33 cxei^. 
HOCxynBa. Be^iHMO y neBOAHBO, jep }ce noMcnyxo Hape- 
^eae na hsbccho oahoch, ne na ycAOBHe xpasönne, 

OBJAIUH». rPA-D. 3AR.: O JGMCTBy. 9 
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Hero Ha OHe, KOje ce saca^ ne Mory na HSBecHy cywy 
cBecTH. Me^y thm ne mhcahmo 4a ce ropan § ne 6h 
Morao npHMeHHTH h na npeAMex, Kone je OB^e pen*). 
169. Jenan, bojh Hcn^iaTH noBepnoi^a^ npe Hero 
uiTO AyatHHK or^ameHH sa npona^iHi^y y^HHw nopas- 
Haae ca cbojhm noBepHOi^HMa (§ 66 cxei^. hoct.), moLh 
he ynpa^BaBaxH npaBa noBepHOi^a Kora je Hcn^aTHO, 
H HapaBHO ÖHKe oÖBeaan, Aa choch ^po^eHaT, kojh ce 
npH HOpaBHaay 4y»HHKy omycTH, — Tone ne Moate 
6htm HHKaKBe cyMfte. — TaKO je hcto HSBan cBaEc 
cyMBe, AB, ^OB€pHAa^, Kora jenai^ HHJe Hcn;iaTHo, ca- 
qyBaßa upoTHB OBOra CBOJe npaßo He^OTaRHyTO, npH 
CBeM. TOM, mio je na nopaßnafibe npHCTao, u mio npn 
HCTOM HHKaKBy HBJaBy y^HHHO HHJe, Koja 6h ce jeM^a - 
Tuii;a;ia. ÜOBepnjiait he A^uAe HMaxH npaBO, a^ tohh 
jeMi^a 3a n;eo Ayr, na r^eAeliM na to, uito oa Ay»- 
HHKa He MO»e saxTesaTH onaj ^eo Ayra, kojh My je 
HopaBHaftCM OTHyraien. — Aah xy nacxaje nnxafibe: 
aKO jeMa^ Hcn^axH Aon;HHJe i^eo Ayr, h-ih caMO onaj 
Aeo, KOJH je HOpaBHaaeM AyÄHHKy oxnymxeH, ote ah 
y npBOM Cjiyqajy moIih xpaatHXH ^eo 4yr, hah y Apy- 
roMe oxnymxeHH ^eo? — HsBecHO je, a^ neKe moLh. 
nopaBHaH>e xpe6a a^ j^ o6aBe3HO h 3a jeMJifi. flfl, je 
CAy^aJHo Hcn^axHO noBepHO^a npe nopaBHaaa, oh 6tt 
sayseo BeroBo Mecxo, h on^a 6h Kao h ocxa;iH xpneo 
4a My ce xpasÖHHa cpasMcpno cBC^e ; xa uau oboahocx 
mxo je AOi^HHJe, uoc^e nopaBHaaa HcnAaxno uOBepHOn,a 
He M03Ke My CAy^SHXH 3a pasAor, Aa cboj nojioataj no- 
öo^ma. 3a Öa^asa te roBopnxH, ^a nnje yqecxBOBao 
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npH nopaBHaay; tomc je caM kphb, jep je Morao no- 
BepHOi^a paHHJe hsmhphth. Ho xoMe yBHt^aBHO je, a* 
jeMa^ He Moa^e ipaatHTH oa AyasHHKa oho, na mio hh 
caM noBepn^an; npasa. neMa^). 

170. SnaMO, ab. ajähek ryÖH 6;iaroAejaH>e poKa, 
KaA na^He no^ CTe^HmTe (§27 CTei;. hoct.). Aau ly 
nacTaje nnTaae, aä ^h fee ce jeMai^ ^ihhihth Ö^iaro^e- 
jaaa poKa, Ka^ hcth yspoK nacTynH ? Mh cmo na obo 
HHTaae o/troBapa^H, h Kaaa^iH Aa neke*). 

171. HaBeAH cmo Bnnie cjiyqaJBBa (6p. 162), KaA 
ce jeMa^ Moae o6paTHTH npoxHBy AyatHHKa, h aKO Ayr 
HHJe HCHAaxHO. UoitaTHO je Bp^io, Aa Ha cjiy^aj cxe- 
DlHfflxa, jeMa^ je HHxepecoBan a^ ce y nacy yMema, 
KaKO 6h ca ce6e OAroBopnocx ca cbhm hjh oa ^ecxH 
cKHHyo. A;iH saKOHOAaBai^ AOSBOjbaBa jeMn;y y § 839 
Aa ce H npe cxe^H^Ixa o6e36eAH: 

Am 6u eMat^z eu^io, 4a tmeuuH AyonrnuKh upo- 
ua^a ti MaMiKcaea, uau ce U3z OTenecTea y^ajinea, u 
ueHy^z upeMduiTa; ou^a orn ujm upaeo saxTeeaTu oöea- 
6V^eud eMCTeoeauoza ^yza 04z udza. 

Hape^eae obo, KOJe cy saBe^n y pHMc. npaBy 
H:.rnepaxopH /l^noK^ei^HJaH h MaKCHMHJan, npHMeHHhe 
ce OHAa, KaA 3a jeMn;a Hacxynn onacHocx, Aa fee ce 
AOii;HHJe ca cbojhm npaßOM nan^axe npoxHB Ay^HHKa 
6e3ycnemHo o6paliaxH. A xo 6h 6hao OHAa, KaA 6h 
AyatHHK npena HMaay BCAHKe Ayroee hhhüo ii tomh- 



•) Dur. 361. 

*) O 06868. H YroBop. y onnixe 6p. 156. 
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AM, liÄUy Ka4 6h ce cnpeMao 4a seM&y HanycTH, le 
TaKO Aa Han^aiy 4yra oreniqa. CyA te aosbo^hth 
3axTeBaHo oöeaöe^eae, aKo n^amiBy jeMqesy Kao ocho- 
BaHy oi^eHH. 

Ysrpe^ Ba^a npHMeTHTu, 4a aaxieBaEbe jeMieBo, 
öüÄO npe HAH noc^e cTei^Hrara, cyA ipeöa yBes ^a 
i^eHH npena OAHocy, y kom oh ctojh na cnpan noße- 
pHOAa. YsMHMO cAynaj, 4a ce jeMa^ KOpncTH nape^e- 
H>eM § 839 H y hmc oöesöe^eaa AOÖHJe 04 Ay»HflKa 
KaKBy sa^ory^ — hah ce npH ciei^HuiTy npnjaBH sa 
HSBecHy cyMy. ^oroA ^0BepHAa^ HHJe Hcn^akeH^ Baj^ 
yneK cMaTpaxH, ^a ce KaKo sa^ora laKo h 3a6eje»eHa 
Cyna HMajy HyBaiH sa paqyn noBepHo^eB h tomc 
BaibaJio 6h yBeK HBBecTHTH noBepHoi^a. Hna^e^ Mor^a 
6h ce AecHTH onacHOCT sa ^OBepHo^a Aa jenai^ sa^ory 
HAH HOBi^e He ynponacTH, a h can AOi^HHJe ne naAHe 
y npe3aAy»eH0 cTaae. 

172. y CAyqajy, KaA ce HSBpuiHOCT oÖBesHOCTH 
TpajKHTH MOÄte, c Tora, niTo je poK Ayry npoinao, 
jenai; Moaie saxTeBaxH a^ Ay«HHK Ayr n^aTH, hjih a«' 
ifcera jeMCTBa ocaoÖoah, hah aä Ay^HHK nyatHy cyMy 
KOA cyAa AcnoHHoie. — Aah, aKO je noBepHJiai^ OAMa 
no HCTCKy poKa HanaaTy aaxTeßao hah h TyÄ6y no- 
AHrao, jenai^ nena pasAora saxieBaTH, a^ ce ocao6oah 
jeMCTBa. 

173. Aah aKO r^aBHa oÖBesHOCT Hena poKa, Kao 
mro ce Moace a^chth cAynaj koa oö^nrai^HJa, y Kojuna 
6h ce KaaaAo KOAHKa je cywa, koahkh ce HHTepec 
nAaba h KaA , ^ pona He 6h 6hjio, oHAa je nojioscaj 
jeMqcB Bpjio TemaK. C Tora, hito je ocTaBACE Ha mh- 
.locT H HeMHAOCT HOBepHOi^y H Ay^KHHKv. Tv je 3aK0- 
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Ho^aeai^ ipeöao a» onpe^eAH HSBecHO Bpene , nor^e 
Kor oÖBesHOCT jeMqeBa sacTapaBa. HcTHoa je, 4a ko^ 
HBBecHHx TpajytHx oÖBCBHOCTH TO He 6h Mor;io 6hth, 
Kao, KaA 6h ko jeMHHO sa neKor xyTopa, paqynoBol^y, 
H T. A» — OH^a 6h ce npoAy»HAo jencTBO, j^ouAe 6h 
roA TyxopcTBo hjIh pa^yHOBOACTBo Tpaja^o. — Ha obo 
HHTa&e BpaxHiieMO ce onex, npu^iHKOM § 840. 

174. no ce6H ce pasyne, 4a ce Hapei^efteM § 
839 He moäc kophcxhxh onaj jenai;, kojh 6h ce 06- 
Besao npoxHB BOj>e AyacHHROBe. Aah he mo^h oHaj 
jeitai^, BOJH 6h jeMHHO 6e3 3HaH>a Ay^HHKOBor h koh 
6h My KopHCHO oxnpaBjbao nocao ; xaBo hcxo OHaj jcMai^ 
KOJH 6h ce cojiH^apHO o6Be3ao ca ^yAHHROM n x. 4. 



3^ O AejcTBy jeMCTsa HSKe^y oajeiiai^t. 

175. y pHM. npasy, onaj jeMai^^ kojh 6h Hcn^a- 
XHO ojemeHH 4yr, Morao je xpasnxn nan^axy 04 
ocxaJiHx jenai^a, sa 4eA0Be kojh na h>hx na4ajy, cano 
0H4a, aKO je npn Hcn^axH 406H0, 4a My noBepH^iai^ 
CBOja npasa ycxynn (L. 29, D., De fidej. — L. 11, 
C, Dict. lit.). Obo ce Hapei)eH>e npaB4ajio xhmc, mxo 
cajeM^H jeAHOr Hcxor 4yra ne yroBapajy Hswe^y ce6e 
HHKaKBy o6Be3HOcx; npexnocxaBAa^o ce, 4a je cBaKH 
04 H>HX HMao nanepy 4a yiHHH yc^yry r^aBHOM 4y»- 
HHKy H 4a BpmH aeroB nocao, a He ocxa^Mx caje- 
MajD(a, na c rora My ce npoxHBy u>hx hhjc 408B0.baBajia 
HH actio mandati hh actio negotiorum gestoruw. ^anac 
ce y onmxe 40dB0^aBa, 4a ce jcMai^ kojh njiaxn, MOse 
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oöpaTUTH 3a HanjiaTy npOTHBy ociaAHx cajenai^a. H 
TO je caBpraeHO npaBH^Ho, Jep^ aKO je HCTHHa, Kao 
niTO cy y^HJH paMC. ^paBHH^H^ 4a jeMaij kojh hc- 
n^aiH noBepHoi^a, oc^o6ol)aBa ce CBOje concTBene 06- 
BesHOCTH, H Aa je thmc Bprano cboj concTBen nocao, 
a He ocTa^iHx cajenai^a , h no tomc ab, ce ne Moate 
npoTHB H>Hx oÖpaTHTH Kao AeAOBol^a (§629 rpa^. saK.) 
— negotiorum gestor ; — xaKO je hcto . Heocnopea 
HCTH^a, ^a Hx je oh y^HaenoM HciuaTOM omoöoaho 
Ayra^ kojh hm je sajeAHH^KH 6ho; h a^ je xaKO Bp- 
mefeH cBOJ concTBen nocao cBpniHO h h>hxob, MeAcxßeKO 
Aa je Bp^io npaBeAHO; a^ My ce aosbojih, Aa ce npo- 
THB ocTa^Hx cajeMa^a oÖpaxH Kao AMOBOJ^a — tUilis 
negotiorum gestor — TpameiiH oa CBaKora a^o, kojh 
je sa H> noBepHOi^y Hcn^aTHO. 

176. IIpaBO HanjiaTe Koje ce AOSBOjbaBa jeni^y 
npoTHBy ocTajiHx cajeMa^a HMa Aßa npaBHa HSBopa HjIh 
ocHOBa. Oho AO^asH h;ih oryAa, hito jenai; kojh n^aTH 
ACAOBC ocxa^iHx cajeMa^a HMa ce cMaxpaxH Kao h>h- 
XOB Aß-*OBol|a — negotiorum gestor utilis — (§ 629); 
H.1H H3 npHHi^Hna, no komc onaj kojh Hcn^axH Ayr 
sajeAHHiKH, npHMa c nyHHM npaBOM MecTO h npasa 
noBepHoqcBa. TIo tomc npaBO nan^axe , KOje jcMau y 
oBaKBOj npHAHi^H ynpa2RH>aBa, Moai^e ce cnaxpaxH a^ 
ra BpmH nac Kao jcMai;, a nac Kao npaBonpHJCMHHK 
noBepHO^eB'). ^ 

177. Ho npaBH^y jeMan. ce MOae oßpaxHxn npo- 
THB ocxaiiHx cajcMai^a 3a nan^axy^ xck OHAa^ aKO je 
H3MHPH0 noBepnoi^a. A npe Hcn^axe Ayra Moae no 

•«) Tropl. 421. 
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§ 831 ynyiHTü noBepaoi^a, a» h oa ocTa^HX Ayr 
TpasH, HAH, OBe caM as, 8036 y sainTHiy, hau a^ sa- 
jeAHHHKH HBMHpe ^OBepHO^a , AÄ npoTHB aera boac 
^apHH^y h t. a- 

178. /I,a ce j eMail Moaie oöpaxHXH npOTHBy ocxa- 
AHx cajeMai](a, HHJe aoboj^ho caMO a& n^axH h 3a oc- 
TaAe Hero a^ h^ j^ u^aliasbeM nyHOBaa&HO ocaoöoaho 
OA Ayra. Hnaie, ihto je KasaHO o Ay»HHKy y § 835, 
TO ce MOÄe npHMeHHTH h Ha jeMD,e , aKO 6h kojh oa 

H»HX HMaO KaKBO HSySCfee, KOJHM 6h ce KOpHCTHTH MO- 

rao. Aais. obo hito BeAHMO, nna Aa ce ^p^MeHH ca 
HSBecHHM orpaHHqeifceM. JeAan oa cajeMar(a, kojh 6h 
ce ycAeA KaKBor AH^nor nsyseta Morao 0A6paHHTH, thm 
HH yKOAHEO He CMaH>aBa Ayr. Ayr ce Mopa i^eo hc- 
njiaxHTH, caMO mxo he aeroB a^o nacxn na xepex 
ocxaAHMa cajeMi^HMa. C xora, a^ ^n ce cBaKH san^iex 
H paqyHafte aoi^ehjc H36eM0, Ao6po 6h 6hao, a^ jeMa^ 
KOJH je paA A» n^axH, nosoBC ce yßeK ua 6AaroAe- 
jaibe noACjie, h ynyxn noBepnoi^a Aa h oa ocxa^iHx 
H>HX0BC ACAOBC xpajKH, — HAH A^ npe Hcn^axe ocxa^HM 
jeÄ^HMa 3a HaMepeny Hcn^axy jaBH. 

179, JeMaDi, kojh ncn^axH ^OBepHO^a, Moate ce 
oöpaxHXH npoxHBy ocxa^nx cajeMan,a, ho pasAHKyjyiiH, 
Aa AH cy OHH y OABOJeHHM HcnpaBana jeMCXBOBaAH h 
jcAan 3a Apyrnn; jep h caM 3aK0H ne hhhh HHKaKBa 
paBAHKOBaaa y xom norACAy. Cbh a^^J^^ Jcmh;h, kojh 
cy ce AH^Ho o6Be3aAH, Aa sa KaKaB yroBop rapanxyjy, 
na joAan cajeMa^ 3a cse H>flx nAaxn h ocao6oah hx, 
Mopajy OBOMe Aa OAroBapajy 3a cBoje agaobc*). 

•) Da'I. 285—289. - Tropl. 426. 
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180. OßAe HacTaje nsTa^e^ 4a au he ce jeicai^, 
ROJH je naaTHO, Mobn oÖpaiHTH npoTHB OHor jiHi^a, 
Roje te HCTHHa HHJe o6Besajio sac jeMai;, a^n Roje je 
3a rapaHTHJy HCTor ^yra cansBOAe^o xHnoxeKy na cBoje 
HenoKpeiHO Ao6po? — IIohco bcah, ^a xoKe. Aah ae- 
roBO MneH»e Bp^o ocHOBaeo noÖHJa TpoAon'). Ilpe cBera, 
— Bejifl OH — OHaj, KOJH je caHSBOAHO xHnoTeKy HHJe 
ce Äumno oÖBesao^ h Kao xaKaB HHJe oÖBesan hh ^a 
n^aTH. IIa c xora jeMai^, aBO n^iaxH^ ne Moaie ce o6pa- 
THTH npoTHB Btera, Kao negotiorum gestor tUilis, 4py- 
ro, jeMa^ ce ne MoaBe nosHBaiH na Ö^aroAejaBbe ycTyn- 
ae&a, na Bao npHJeuHHB uoBepHoqeBHx npaBa, ^a niTo 
npe^ydHiia npOTHBy xHnoTCBOBaHor 4o6pa. Jep y npHH- 
EjHny, ona AHi^a, Boja ce ahhho oÖBe»y^ crpoaHJe cy aa- 
KOHOM Besana, Hero ona, BOJa ce oÖBeasy cxBapHO re 
tantum. Obh nocAeABja o^roBapajy y HeAOCiaxBy np- 

BHX. H>HXOBa CTBap jeM^H, Aa ^^ ce AHHHa OÖBeSHOCT 

HcnyHflTfl ; a BaA je to KSBpmeHO, äHxoBa je ctbi^ c 
necia Cd&oöoAHa. H no^eii je r^aBHa oÖBesHocT yc^CA 
HcnaaTe (jeMneBe) npecxa^a, h cnopeAHa (xEnoTCBapna) 
ce yramaBa. fi,a, ce nosepH^ai^ oÖpaiHO npoxHB AVLnßy 
BOje je cansBOiiewio xnnoxeBy^ h aa je obo niaxHAO, 
OHAa ^H OHO HMaAO npaBO nan^axe npoxHB Jiiin,fi, Boja 
cy ce JLH^HO oÖBesajia : npoxHB rjiaBHor Ay^HHBa^ ^hjh 
je Ayr HCHjiaxHAO, — npoxHB jenai^a, y caca ÖAaro- 
AejaH»a ycxyiueaa, noien je sayse^o mccxo noBepH- 
o^eBO. y xoM Cjiyqajy^ oho HOMa a^ choch HHBaBaB 
jiHHHH A^o, jep ce HHJe ah^ho hh oÖBCsaAO. 
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181. KasaHO je, 4a jttcai^ rojh Hca^axH nonepH- 
oi^a, MOsc ce o6paTHTH npoTHB ocTa^Hx cajeMaita, a^H 
Tpase^H 04 cBaBora caico fiberoe ^eo. Hobh npaBHHi^H 
noApsaBajy, Aa Baj>a HsyaeTH 04 OBor npaBH^a Cwiyqaj, 
KaA je^an jeMai^ n^axE, na tom npn^HKaM Hspe^Ho 
npenece na ce apaBa noBepHoneBa, rojh ce Morao co- 
AHAapHO oÖpaiaiH npoTHB cBHJy cajenai^a. Ohh Apse, 
Aa lie xaj jenan; HMaxH sao h noBepH^ai^ co^HAapsy 
xpaac(5HHy (oA^^l^BinH caHO aerOB ucnjialieHH Aeo) npoTHB 
ocxaAHX cajeMai^a*). — Mei^y xhm, npoxHBHO MHeae 
ycBOJeHO je oa BehHHe npaBHHBa. Hapeuno ycxyna&e 
RAUL npenoc, bojh yc^iOBH jenai^ npe HSMHpe&y noBe- 
pHOi^a, He A^je HHKasBy Behy cnary ohom npenocy, 
KOJH je aanoHUy nomxo ra can saKOH AOdBoa»aBa H no- 
qeH saBOH^ npcHOceiiH noBepHOHesa npaBa Ha jeiii^a 
BOJH n^axH, He A08B0j»aBa uy, ab, ce Mose cowiHAapHO 
o6pahaxH npoxHB ocxaaax cajenai^a, xo hh caM yzo- 
eopHu npcHOc ne Hose My a^th BHme npaBa. CBa 
pasAHBa Boja nocxojn Hsne^y OBa ABa npenoca, xaje, 
mxo je jeAan yroBopnH a Apyrn saBOHH, aJiH 06a 
npOHBBOAe y cxBaps Hcxa AejcxBa. — Y ocxa^OM, boa 
yroBopnor, Bao h roa saBonor npenoca^ na^asH ce Hcxa 
noÖyAa, y caeA BOje ne AOdBO.fi»aBa ce coaHAapna Hero 
npocxa xpas^nna npoxHBy ocxa^Hx cajeMai^a ; a xa je : 
mxo je saROHOAaBait xxeo^ Aft ce HB^erny ysajaiCHe 
nan&axe Hsiiel^y cajenai^ay — BaA ^n ce A03B0wiHjia co- 
AHAapna xpas^nna. — H sancxa, BaA <^h ce AOSBOJiHjia, 
Bao mxo xohe rop&e Hnesbe, co^uAapna xpasöana y 
BopHcx jeMD^a, BOJH je HCHjiaxHO noBopHOi^a, OHAa 6h 

») TropL VII, 103. 
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TpeÖa^o^ 4a H OBaj nomTO^Han^aTH cBe (ca o^Öhteom 
CBor AGAa) OA jeAHor cajeM^a, /la na oaora npenece 
Hspe^HO CBOJa npasa, A^R^e ccjiH^apHy Tpas6HHy, na 
CAeACTeHo Aa My npenece npaBO, naKo 6h ce OBaj aoh- 
HHJe npOTHB aera caMor MOrao oßpaxHTH , na c^y^aj. 
aKO 6h uito BHffle, t. j. npeno CBor ^e^ia njiaTHO. Te 
TaKO 6m HcnAafeeHH jenai; MOpao cbomo cajeM^y Bpa- 
THTH HeniTO^ lUTO je npe^e OA Btera y hmg Hcn^aTe 
npHMHO. A TO cy Te 6affl ysajaMHe Tpa»t6HHe, KOje ce 
H36eraBajy thmc, ihto ce jeMn;y npoTHB cajeBiai^a ne 
A08B0j>aBa co^HAapna Tpa^6HHa^ jep je npaBH^io, a^ 
HBMC^y coAHAapHHX cajcMaita Bajba Aa hoctojh paBHo- 
npaBHOCT. A Aa ce ropan sanaeT H36erHe, Bajba TaKO 
pasyneTH saKOH, Aa je cbc jeAHO aa jcMi^a kojh n^axH: 
6h;lo Aa saKOH hah noBepHAai^ npenama na H>erft cBOja 
npaBa. Oh Tpe6a AaB^e yBeK Aa HMa npoiHB ocxajiHx 
cajenai^a caMO upocry TpaÄ6HHy*). 

182. IIo ce6H ce pasyMC, Aa niTexy Koja npoH3H]^e 
OTyAa, niTO jeAan cajeMan; naAHC y npesaAysKeno CTaae, 
HMa te CBH noA jcAHaKO Aa CHOce: KaKO jcMai^ kojh 
je HciLiaTHO noBepHOi](a^ xaRO h cbh BaociaßniH cajeni^H. 

183. Hb AOcaA HBAomenora bhah ce, Aa ce nper- 
nocxaBAao CAyqaj, KaA 6h bhuic AH^a jeMqn^o sa uctoz 
AyoicnuKa h sa hcth Ayr. OxyAa ce HaMcte nHxaae^ 
KaKO pemeBe Ba.i»a aäth sa c^yqaj, KaA 6h 6h^o Bnme 
co^HAapHHx caAy^HHKa, oa kojhx 6h cnaKH Aao uo 
jeAHor oco6eHor jeM^a, kojh 6h caMO sa aera jcm^ho. 
H OBAe Ba^a npHMCHyxH bcK HBAomeHO npaBHAO. Jep 
coAHAapHOCx nocxoJH obac cano nsMe^y MaBHHX ca- 

») Tropl 433, s. 
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^ÄHHKa, Te c Tora ohh h 04roBapajy sa hctj oÖBes- 
HOCT. OTKyAa CAe^yje, 4a jenai^ CBaKora 04 rhx, cMa- 
xpa ce, Kao Aa jcmhh h sa ocTa^e^ xe TaKO obh pasHH 
cajeM^H yaete ce Kao 4a cy jeMHH^iH sa hctg 4yffiHHKe 
H 3a HCT2 Ayr*)- 

184. Ako 6h AHi^e, KOJe je 3a jeMi^a 4o6po cTa- 
JSLAO (na-jeMai^)^ ucn-iaTHAO noBepnoi^a^ oho HMa npaBo 
Han-iäTe, 6eao npoTHB jeMi^a, 6isao npoTHB r^aBHor 
AyatHHKa; a aKo 6h npH hctom Ayry 6hj10 BHme co- 
jiHAapHHx 4yaFtHHKa, 3a KOJe 6h cBe je^an jenai^ ra- 
paHTOBao, na 6h obo jini^e^ KOJe je 3a jeni^a 4o6po 
cxajajio noBepHOn;a h3aihphj10, oho te ce moLh o6pa- 
THTH 3a Han^iaTy KaKO npoTHB jeMi^a, laKO h opoTHB 
CBaKor cOjiH^apnor ^ya^EHRa. Ajih aKO 6h jenai^, sa 
Kora OHO 4o6po ctojh, rapaHiOBao caMO sa neKe MaBHe 
4y&HHKe, 0H4a he ce moIih o6paTHTH npoTHB 0(?rajiHx 
4yatHHKa caMO sa H>HXOBe 4ediOBe. 

185. Ako bhuio ^Hi^a jenne sa je4aH 4yr, na ce 
4ecH, 4a je4aH jenai^ njiaiH noBepnoi^y HSBecny cyMy 
na paqyn HCHwiaxe 4yra, a^n y ^pHSHaHH^H, Kojy My 
noBopHAai^ sa Hcn^aheHy cyMy 4a4e, HHniTa ne ctojh^ 
4a AH OH Ty cyMy sa CBOj 4eo nAaha, — 0H4a te ce 
peneHa Hcn^iaTa HMaxH ypa^ynaTH na H»eroB 4eo. TaRO 
je 6ap pemaBa^o phmc. npaBO (L. 37, D., De solut.), 
H OBO ypaqynaBaBe, jenai^ MOse npoTHBCiaBHTH KaKO 
noBopHoi^y TaRO h ocxaAHM cajeMi^HMa'). 



•) Dali. 294. — Tropl. 441. 
^) Dali. 295, 296 « 
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npecTaHHy jemcTBa. 

186. OÖBesHOCT Koja AOJiasH h3 jeMCTsa^ Mose npe- 
CTaTu onaKO hcto h Ha ocHOsy ucthx ysposa, Kao h 
ocTa^ie oÖBesHOCTH. Me^y thm Hain 3aK0H0AaBa^ no- 
CTaBgi>a y § 837 je4H0 onmie npasH^io, KOJe mhofo jac- 
HHJe onpe^ejbyje ropay H^ejy. Oh BeAH: 

6mct6o e eesano sa oÖeeaareJiCTSO zjumwia AV^^^ 
Htma. ÄKO oeo apecTane ca ceuMh uau 04^ nacTU, 0H4a 
upecToe u eMCxeo ca ceuMh ujiu oa;6 hoctu. 

HsBecHO je, aül npecxanaK rjiaBHe oÖBesHOCTH no- 
BAaHH 3a coÖOM H npecTanaK jeMCTBa, jep cnope^no 
He MO»e Aü nocTOJH 6e3 MaBHora. 

Obo OHfflTe npaBHdio, Koje no ceÖH Bp^io npocTO 
Hdr^eAft; saxxeBa y npHMeHH Be^HRy na2KH»y h Ay^OBO 
no3HaBa&e cBHJy npasHHx npHHi](Hna rpal^. npaBa, — 
Kao HiTO ke ce to noBaBaxH hs cAeAyjyhux o6jam&efi»a. 

187. JeMCTBO M02ße npecTaTH h3 ysposa sbe^y 
CBOJCTBeHHX, HO BOJH Mory ocxaBHTH rjiaBHy oÖBes- 
hoct, AdL H AftAG nocTOJH. TaKO hcto Moae npecTa- 
TH H3 yBpoKa, BÖor KOJHx ce yramaßa r-iaBHa o6- 

BeSHOCT. 

TaKO Ha npHMep; aBO ^OBepHJla^ jcMi^y oTuy&ru 
E^H oapocTu jearCTBO, 4pyrHM penna ocjioöoah ra oa 
jeMCTBa, OH^a je to AHina mhjioct hjih onpomTaj, y 
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<jAeA Koje jeMCTBo npecTaje Kao cnope^Ha oöbcshoct, 
ajiH noBepHOHeBO upaBo ocxaje HeAOAHpnyTO, h oh ce 
Moase oÖpafcaTH iipoTHß rjiaBHor 4yatHHKa, kojh h ^a^e 
ocTaje oöBesan. 

Aam aKO jeMaii, o^HCTa Hcn^aTH noBepnoi^a, OHAa 
Ta Hcnjaxa He yramaBa cano cnope^ny oÖBesnocT nero 
H oaBHy; h Ay»HHK je OAca^a ocjioÖo^eH, ajiH caMO 
HacnpaM nosepHoi^a. Ca^a ra Mose tohhth caMO jeMan, 
Kao fi>eroB nyHOMobHUR ujih ^ejiOBO^a, hah Kao noBe- 
pHoqeB npaBonpHJeMHHR no § 833. 

188. Obo pasAHKOBaae H3Me^y auhhux u creapuux 
yapoKa, ca kojhx jcmctbo npecTaje Bp^o je BaatHO, 
Oho nopa^ Bp^o pas^Hqna npaBna ^ejcTBa, napOHETO 
DITO ce THHe r^aBHOr AyatHHKa. Jep 6hth oc^ioöo^en 
HAH He, cnpaM noBepnoi^a, Bp^o je Basna aATepnaTH- 
Ba, Koja oryA Ao^iasa.^ 

189. y ocTaAOM, ropBe pasAHKOBaae^ Ha npBH 
uorAe4 hhhh ce BpAO npocTo; h sa i^e-io TaKO y cTBapn 
H jecTO, Ka4 ysMeno sa oöpasaij, rope noMenyTa 4Ba 
npHMepa. 

y npBOM cAyiajy c Mocia bhahmo, ^a je onpomTaj 
jeMCTBa y^Haen hhcto ah^hocth jeMieBOJ, h a^ ce He 
MO»e na APyra -lai^a o^hochth. 

Ha npoTHB, y ApyroM CAynajy, jewai^ kojh njiaTH 
noBepHOj^y 3a r^aBHor Ay^HHKa, nojaai»yje ce sao ae- 
roB nyHOMobHHK, H Kao xaKaB HMahe npoTHB H»era 
actio mandati contraria. F^aBHH AysHHK MOse ce no- 
SHBaTH^ Ha Ty Hcn^aTy (cnpaM noBepHOi^a), jep ce CMa- 
Tpa AB, je yqHftena no aeroBOj »e^H hjih napeA^^H. 

190. A^H aRO npe^eMO na Apyre c^yqajeBe, naHkn 
LeMO HO HeKaA na hcro xeniRote^ — KOJe Ba.&a HCHHTaTH. 
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TaKO na npHMep, aKO jenai^ noAoaiH aafcjteTey o 
TOMe, KaEO HHJe Övlao oaBHe oÖBesHOCTH h^ih oHa ae 
nocTOJH, — AÄ AH te ce MotH ^yatHHK nosHBaTH na xy 
saEAeiBy npoxHB noBepHon,a, h H>OMe ce ÖpaHHTH Bao 
HsyselieM jusjurandi? 

Jomx je^an npanep. Ako je jeMa^ y napnanH, 
Kojy je ca noBepHOi^eM xepao, aoöho apecy4y , kojom ce 
MaBHa o6Be3Hocx sa HeBaaieliy or^aiuaBa, h'ab. jomx ^a 
HHKaA HH nocxoja^a HHJe, 4yatHHK AOi^HHJe, Ha uoshb 
noBepHoqcB 4a n^axH, MOÄe ah My npoxHBCxaBHXH H3y- 
sehe cy^eae cxaBapn — rei jvdicatae? — hah te My 
noBepHAai^ Moha obo 4a Käse ; HcxHHa je, ^a je npecy- 
^eno, 4a jenaA ne o^roBapa 3a Ayr; a^H xo je npecy^eHO 
caMO y oAHOcy na aera^ a 3Ha ce, 4a ce jeMa^ Moase 
OCA0604HXH 4yra, a Mcl^y xHM,*4a r^aBHH 4ya;HHK 
ocxane h 4aAe oÖBesaH. Ja npasHajeM, 4a BHme jeM- 
cxBa Hena, a^H mxa cMexa, 4a ne 6y4e MaBne oÖbcs- 
HOCXH? Aeo cnope4Ha oÖbcshocx na4He 36or raaBHe, 
HHJe AH HCXHHa, 4a MaBHa He na4a, c xora, mxo je 
cnope4Ha npecxa^ia? 

Kao mxo ce bu4h, OBa HHxa&a nncy ^asa sa pe- 
maBaH>e; a^n je4aH npani^Hn c^yaiHbe naM Kao R^yq 
3a pacnpaBy xasBHx nnxa&a. Ebo xor npHHiiiHna: koo 
204 uiTo ce yauMa, 4a je jeMau ouyHOMoReH 04 zAue- 
uoz 4yofCHUKay y Toj v,eJbu , 4a la kukgom eaotce^M 
ucujiaTOM 0CJ10604U 04 4yza, tuko ce ucto CMüTpa, 4a 
UMa eAocTu upeTCToeMhTU za y ceuMa 4eJiUMa^ Koja ce 
yiio4o6Jbaeajy nafcsoj ucajiaTU u uMajy sa pesyATUT 
4a yzace zAoeuy oßeesnocT (Arg. L. 28, § 1, D., De 
jurejur). Ka4 ce ^0BepHAa^ npoxHB je4Hor AHi^a sao 
jemifl, o6paxH, oh Mopa nysHO npe4nocxaBHXH, 4a no> 
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peA Q^H usa OBor jeMi^a Ha^asH ce r^aBHH AyanEviK 
KOH My je Aao BJiacT ^a n^axH. IIo tomC; KaAro4 ce 
jenaBt y Öopßa ca noBepnoi^eM o^ÖpaHH KaKBHM cpe4- 
CTBOM^ y cAefl, Kora rjiaBHH 4yr na^He, noBepHAai^ ne 
Moate KasaTH, 4a je jeMai^ to hhhho ncKjby^HO y cbom 
HHiepecy. HoBepnjiai^ sna uavl Tpe6a Aa sna, Aa jeMan, 
HMa OA r^iaBHor Ay»HiiKa na^or ab. njiaTH, hah Aa 

yHHmTH rJiaBHy OÖBeSHOCT CBHMa SaKOHHM CpOACTBHMa, 

Koja TOdiHKO HCTO BpcAC, kojIheo h caMO HAaliaae. 

CaAa MoaaeMO npHMeHUTH oBe HAeje na saK^eiBy 
M na cy^eny cTBap. 

191. SaKMTey, kojom ce jeMai^ Kyne Aa HuniTa 
ne Ayryje ynoAOÖAaBa üasAe HcnjiaTU : in locum solu- 
tionis succedit, — h c-iamyliH ce y tomc y MHCfty ca 
FajycoM A^je xaKBoj saKJieTBH Hcxa A^jcTBa Kao h hc- 
n^aTH. TIo TOMe saKACTBa, kojom jcMai^ noÖHJa uocto- 
jafbe HMH 6Me canor Ayra {de ipso contractu et de 
rö, non de persona jurantis) KopHCxyje rjiaBHOM Ay^- 
HHKy. OBaj je Moate c ochobom npoTHBCTaBHTH noBe- 
pHOi^y, aEO 6h ce AOi^naje na e> oöpaiao; h to c 
TaKBHM AßjcTBOM, Kao Aa ra je jenai^ oAHCxa Hcn-ia- 
THO. Obc cy ce AOKXpHHe AP^RaAH h RacHJe; JyAHan 

H ÜOMnOHHJe. 

192, Be3 cyMBe, CTBap te Apyrw CTOJaiH, aEO ce 
jeMa^ BaKyne, a» HHJe jeMCiBOBao (Aa HHJe jenai^). 
OBaKBa saEACTBa, Koja ce -ih^ho th^c caMora jcMi^a, h 
Koja ce OAHOCH na jenneBy oÖbcbhoct Kao cnopcAHy, 
HCMa HnniTa y ce6H , uito 6h r^iaBHH Ay^^HHR Morao 
ynoTpe6HTH Ha CBOJy KopncT, Aah, KaAroA jeMai^ no- 
^oatfl saKwieTBy 6üÄy rjiaBHor yroBopa^ h KaA xaKaB 
yroBop nopHHe, rjiaBHH ce Ay»HHK M0»e nosHBaTH na 
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saKJieTßy. Y tom cJiyMajy MaBHa saKACTBa noAsyje ajx." 
HHKy TOAHKO, Kao A* je Ayr Hcn^ateH. 

193. Obomc BajSba 40/^aTH;, 4a o6paTHO^ afiojeMaiii 
Hehe Aa no^oaKH saKAeiBy, to oAÖHJafte saKAeree ee 
MO»e HaniKOAHTH Aya^HHKy. PasAor je TOMe BpAO npocx, 
DITO y OBOM nocjie4H»eM Cjiyqajy, noAoaaj Ay»HiiKOB 
noropinaBa ce, acjIOm caMOr jeni^a. A to He Aonyarra 
HU npaBo HH npaBHii^a. Jenem ^Ma nyHOMohHJe aa oc- 
Äo6ofl,\i Ay»HHKa ü yHHmTH Ayr, h ne Aa ra yqaHH 
onpeAeAeHHJHM, jacHHJHM h leasHM. 

194. ^a BHAHMO caA niTO ce TH^e cy^ene creapt 
H3Mel|y noBepHOi^a h jeMi^a. Ha npuMep^ IleTap noBe- 
pHJiai^ 3a CTO Ay^aTa TyÄH JoBana, Kao jeM^a IlaBJio- 
Bor. üpecyAa HSH^e Aa JoBaH HHniTa ne Ayryje, 6iiA0 
c Tora, niTO je rjiasHa oÖBesHOCT HSMHpeHa, hjlh bito 
je 6hjio npeBape. ^a au he noBepHJiai^ HuaK MohH a^ 
Ty»H XlaB^a, m aKo OBaj HHJe ynecTBOBao y napHBAH- 
— Hh HaJMaae. Jenau, je npeTCTaB^ao waBHor Ay»- 
HHRa KaA ce napHH^HO u TpamHO, Aa ce MaBHa 06- 
BesHOCT OFwiacE 3a HHfflTaBy ; oh je 6ho H>eroB nyno- 

MOhHHK, H HMaO je BJiaCT flfi, Td. OCAO6OAH Ayra HCüJiaTOM, 

HAH ApyrHM cpeACTBHwa, Eoja ce ca aoMe ynopei^yjy. 
KaA saKACTBa, Kojy nojiame jenai^ kophcth r^aBHOBi 
AyatHHKy, HHJe au jacHO, Aa h npecyAa, Koja je HSAana 
de ipso contractu et de re na saxTCBaae jeni^a, KopHCTH 

OnCT Aya^HHKy : Y OCTaAOM O OBOMe ÜOMHOHHJe HSpeHHO 

Kaae : quia et res jttdicata secundum dterutrum eorum^ 
utrique proficerat^% 



a) Jep u cyl)eHa cTsap, nspeqeHa y Kopacr jeAHor oa h>rx, RopBCTHhe 

060JH11H. 
') Tropl. 443—449. - Dali. 315. 
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196. Ajih, aso ce ^yÄHHK cyi^enoM CToapu y ko- 
pHCT jeM^eBy Moase no^soBaiH, OH^a ^o^asH nHTaae, 
Aa JLH lie ce noBepH^ai^ moIih kophcthth apecy40M, aso 
OBa HSH^e npoTEBy jeMii^a? Ha npsH aoTAeA ä con- 
trario HSoeAa Aa xolie, — a^H je y onniTe npHiueHO 
Aa cyl^ena cTBap, npoTHB jeM^a ne A^e noBepHOi^y 
HHBaRBo npaBO npoTBB maBHor Ay^HHRa. 

196. ^OBBOwiirtiCMO A^KAe Bpjio ;iaKO, ab. cyl^ena 
CTBap npoTHB jeM^a He MOse oÖBesaxH AyÄHHKa; slah 
HS KOJHx pa3.?iora? — He caMO c xora, hito HHJe y 
npHpoAHOM peAy^ Kao hito bcjih TIpyAOH , Aa cyAÖa 
MaBHor Ay»HHKa saeHCH oa cnopeAHe oÖBeanocTH jeM- 
^eße, Hero napo^Hio c Tora, hito jeMai^ HMa nynoMO- 
liHJe, Aa 0C-1060AH Ay»HHKa, a ne Aa ny nojioataj 
oreni^a. H jeMa^ kojh ce ynyniTa y napHHi^y, Bajta 
Aa 30Be y saniTHTy rjaBHor Ay^HHEa (6p. 167), kojh 
je ynpaBO noAAor oÖBeanocTH, kojh HMa HaJBHme hh- 
Tepeca y ^apHH^H , h na Kora he na nocAeTEy Eben 
ryÖHTaK h nacTH. JeMai( Aa»-^^ npeBopanaBa rpanni^e 
CBOM nyHOMohHJy, aKO ce napHHHH ßes SHaoa AyÄHH- 
KOBor; na c Tora je Bol^eibe tc napHHi^e Ha fteroBOM 
pnsHKy H niTCTH, y tom CMHC^y, hito aKO HsryÖH, Ay»- 
HHK MOÄe He npHBHaTH H He yBaasHTH xaKBy npecyAy- 
Oh HMa nynoMoliHJe caMO Aa ycne, a ycnex speAH Kao 
HCHAaTHa npHBHaHHi^a Ayra. 

197. HcTHHa je, Aa noBepHJiai^ HMa npano Aa Tysn 
jeMAa, — TO My hhko He ocnopaBa. Aah aKO AOÖHJe 
npecyAy npoTHB jeM^a^ thm nyÄHO HHJe h MaBHH Ay»- 
HHE ocy^CH, KOJH cc y ^apHH^y HHJe Memao: Res 
judicata tertio non nocet''). 

a) Cyi)eHa CTsap He uome iukoaiith TpekeM anuy. 

OBJAUIH». rPA'B* 3AK,: O JEMCTD-. 10 
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H xaKOj, Ay®HHK he Mohn na ceaKH Ha^HH ^a 
o^noHHe na hobo cnop, kojh je ^OBepH-la^ npoTHB jeMi^a 

AOÖHO'). 

198. Ako je jeMai^ rapaHTOBao sa Ay^sHKa co- 
^HAapHo, BajBa äh OHAa 6ap pemaTH, 4a uito je npe- 
cy^cHO npoTHB jeMn,a Ba^a Aa Bna^n h sa MaBHor 
AyatHHKa? — Mhcahmo Aa ipeCa, jep je TeniKO Hsßetn 
a Aa ce to, Kao npocio cAe^CTBo coAHAapnocTH ne 
npHneHH H y obom c^yqajy'^). 

199. IXpe^iasHMO ca^a na Apyrn npeAMeT. 

y npaBy ce oÖHqno ynopel/yje uopaenaThe ca cy- 
^enoM CTsapu. Ho TOMe, niTO cmo Ma^o qac KasaJiM o 
jeAHOj iipecyAH, Aa am Ke to hcto BpeAHTn h sa no- 
paBHaae^ npn Kone noBepuwiait ca jcmi^om cbcac Ayr 
Ha Mafty cyMy ? Hna ah npano rjiaBHH AyJRHHK, a» ce 
no3HBjbe Ha obo nopaBHafte y CBOJy KopncT, sa oho- 
AHKO, KOAHKO je OA iipBaniH>e cy>re CMaÄCHO? — A 
sauiTO He; samio ne 6h npHMeHHJi« noAOÄeHO npaBHAo: 
in locum solutionis succedit. — SaKjieTBa, cyl^ena 
cTBap H HopaBHaae, — AOBOAe uac yBCK na hctc HAeje. 

'200. CaAa je na pcAy Aa roBopHMO oTwjvuTojy 
HAH owpouiTajy ^yza (§ 909), kojh noBepHJiai^ yqHHH 
jeMny. Baj[»a ce onoMenyTH, uiTa cmo tomc na Apy- 
roM MecTy Kasa-iH (6p. 187.). OBAe tcMO caMO hobto- 
pHTH, Aa OTuyniTaj Ayra, y OAHOcy na oaBHor Ay»- 
HHKa, npoHSBemtie pasna AejcTBa, c Tora, uito fce to 
yneK saBHCHTH oa naMcpe noBepHOi^a. BaA>a ce ohomc- 
HyTH oHor npaBHAa, KOJe bcjih: pactum personale ad 



'I Tropl. 457. 

») Tropl. 455, 456, 459. 
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alium non extenditur quam ad personam cui fac- 
tum esV). 

201. TaKO HCTo Tpeöa cnoMeHyTn, 4a oxnycTJeM- 
CTBa xpeöa a» ÖyA^ neuaaAaTan. Jep aKO nOBepnjiaBt 
caHSBOdiH Ha oinycT, 1104 yMOBOM, Aa My ce sa to 
uiTO u^aTH, 0H4a inxo npHMH ypanynalie ce y 4yr, h 
TO Le HtH y KopHCT AyÄflHKy. 

202. H docTapeJiocT je yspoK, ycJieA ßora jcm- 
CTBO npecTaje. Ona ce o6h»iho yno^oö^aBa o^pni^aay 
HAH OTnycTy Ayra, h to je yuope^eae lecTO BpAO Taqno. 
Ho HnaK, HMa pasAHKe HSMel^y OTnycTa h sacTape^o- 
CTH, mTO noBepHjiai^ Moate yqHHHTH OTnycT caMO jeM^y 
a MaBHH Ay^HHK AB. ocTane Mel/y thm h Aa^e oÖBesan. 
KoA 3acTapeAocTH uaB, npeTnocTaBjta ce, a^ ce noBe- 
pHdiai( OApHHe CBOJe TpaatÖHne ne caMO y KopncT jeMn,a 
Hero H y no^sy rjiaBHor Ay^HHKa. FAe noBepHAact h3- 
ryÖH cBoje npaßo ycAeA sacTapeAOCTH, Ty ce ne MO»e 
yscTH, Aa je yramena oöbcshoct cano jeMHCBa, nero 

H TAaBHOr Ay^HHBa. ObO ce AaKO MOa^e HSBCCTH H3 

OHor npHHn,una rpa^. npaBa, kojh xohe, a^ KaA no- 
BepHAai^ npeKHHe sacTapCjiocT npena Ay-RHHKy, a^ je 
npcKHAa y hcto Ao6a h npeMa jeni^y. Taso, a» km 
noBcpHJiai^ npCKHAOM sacTapeAOCTH pAP^aBa CBoje npa- 
Bo npeMa Ay^HHKy, Aa ra thmc canyBaßa h npena 
jeMi^y. H 3aHCTa, je ah Morybe aosbo^hth jeMAy, a» 
ce 6paHH THMe, hito je noBepHjian, npcKHHyo sacTape- 
-locT caMO npeMa AyatHHKy, h ne h npena H»eMy, KaA 
ce 3Ha, AÄ je oöbcbhoct Ay»HHKOBa h jeMHCBa hcto- 



a) Atmun yroBop ne Mo»e ce npuMeuMTB na Apyro .luae, ao Ha oho 
ca KoJHM je iipaB^eH. 

10* 
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Beina. CaMO uito je o^BesHOCx 4ysHHK0Ba npyseHa h 
Ha jeMi^a. C Tora cy PttMAaea sa onaj c-iynaj Aeno 
npaBHJio H3BejiH h Kasa^iH: sunt duo^ una obligatione 
constricti, 3ap, ano je AyatHHK, sa cbo Bpene KOJe je 
3a aacTapejiocT nponHcano, ypeABO n^aliao HHTepec 
(Ha npHMep), ab, ce jenai^ MO»e CMaxpaTE Kao ocao- 
ßol^en, c Tora, uito ra ^OBepHAa^ sa cbo to Bpene 
HHKaRo y3HeMHpaBao HHJe? 

203* H o6paTHO, aKO noBepu^aA npenuHe sacTa- 
peAocT npeMa jeimy , oh je npeKHAa y hcto Ao6a h 
npeMa rjiaBHOii AyÄHHKy. Hctobcthoct oöboshocth npo- 
ii3B0>giH HCTH pesyjiTaT. 

H aKO HeKH npaBHun^u ocnopasajy obo peiueH»e^ 
noApsKaßajytiH, a» npeKHA 3acTapejiocTH npeMa jeM^y, 
He npeRHAa sacTapeAOCT npeMa Ay«HHKy, anaK cy na- 
yne&ai^H Aoca^a neöpojeno nyTa HSJaBu^iu, 4a ce y tom 
c^yiÄJy sacTape^ocT npeKHAa h npeMa Ay»HHRy. H 
saMCTa, aKO noBepa^iai^ nanAafeyje oa jeMi(a HHTepec, 
sa speMO, KOJe je saKon oapcaho sa sacTapeAocT, ne 
ysHeMHpyjykH AyaHHKa, OAKyA OBaj Moae noAP»aBaTH 
Aa ce 3acTapejiocT y H>eroBy KopHCT HSBpniHwia. Oho, 
niTO jeMau, Kao nyHOMotHHK noBepnoqeB yHHHH, 06a- 
BesHO je H 3a cawor ^OBepHO^a: rem per mediam 
personam fidejtissoris convenitur. 

204. IIpu3Ha%e Ayra oa CTpane jeMi^a, npeKHAa sa- 
CTapcAocT TaKO HCTO, Kao Aa j^ 4yr oAHCTa n^atao 
h;ih ra je ^OBepHAa^ Ty»HO. Mh noApasyMeBaMO obac 
npH3Haae Ayra npe HSBpnieHe 3acTapeA0CTH, a He no- 
CAe. H 3aHCTa^ onaj kojh npHsna Ayr, npncTaje h a* 
ra n-iaTH ; a jeMa^ ftojn MO»e h Tpeßa Aa uAaTH, KaA- 
roA ra noBepa^ait Ty»H, h KaA njiaTH to Mopa a* 
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6yAe oÖaßesHO aa Ay»HHKa, — Moiiu fce c ^a^eKO Be- 
ll hm pasAoroM H npHSHaxH oho hito Ayryje, h oÖBesaTÖ 
ce, Aa TO AOi^HHJe n^iaTH. TaKO nocxynajytiH oh pa^H 
caaecHo: fidem implet fidejmsor. He caMO, a* ce oh 
TUMe He yAa^aaa oa rpanHi^a jeMCTsa , ho na npOTHE 
oh hx ce npHAP^ÄBa. PaaBHOM Ay»HHKy ihhh ycjiyry, 
H THM upH3HaH>eM MOs^A^ CTaje na nyx, a^ My ce HMaiBe 
He npoAa, aä ne AonaAHe saxBopa, Aa ce ne yuponacTH ! 
y ocTa^iOM^ TO HM je onmTH Ayr, sajeAHH^Ka 06- 

BeSHOCT, KOJa AOAaSU HS HCTOF HSBOpa H KOJH HOAJeAHaRO 

OHTepeiiaBa h joAHor h APyror. Ochm xora snaMo, a^ 
je jomx JycxHHHJaH (L. 5, C, De duobus reis) perano 
Aa saA noBepMjiai^ HMa BHuie Ay^eHHKa, na jeAan oa 
BBX npasfla Ayr, Aa to npHsnaae npcKHAa öacxapejiocr 
H npOMa ocxajiHM. 

HcTHHa je, Aa je obo npHsnaae jeMieBO h oßetaae 
Aa he Aa njiaxH^ noxHHaeno xoMe ycjioBy^ Aa Ay»HHK 
HHJe ocAo6ol|eH Ayra ycJieA HCn^axe iaau sacxape^ocxH. 
Aäe^ aKO ce AOKaÄC, Aa y ypenyxny KaA je jeMi^y Ayr 
npHsnao, Ay^HHK jomx HHJe 6ho Ayr hsmhpho, hau 
Ayr joinx HHJe aacxapHO, npHsnafte te BpeAHXH, h na- 
paBHO^ 6iihe o6aBe3HO 3a caMor Ay^HHKa'). 

205. KoMaencaHujy (npeÖHJaae Ayra 3a Ayr: § 
Ä03) M0»e jeMÄBt npoxHBCxaBHxa noBepnoi^y, 3a oho- 
-AHKO^ KOJiHKO 6h OBaj AyroBao r^aBHOM Ay»HHKy ; a^H 
FJiaBHH Ay^HHR He MOse ce 6paHHXH KOMnencai^HJOM^ 
3a cyMy, Kojy 6h noBepH^aA AyroBao jeMAy. 

Obo je npaBHjio npocxo. 

») Tropl. 460—465. - Contra' Dur. 256. 
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Jep^ c jeAHe cipane, onaj kojh KOMnencyje, njiata, 
*aKO He npHpoAHO, a oho 6ap rpal/aHCKH. Ako 6h aä- 
Kjie HeKH AyaiHHK AyroBao cto ^yKaxa, sa Kojy cyMy 
jeMiH JoBan, — na ce ^oi^HHJe na^e ^a hctom Ay^- 
HHKy Ayryje noBcpHJiai^ cto Ay^axa, OHAa he jenai^ 
6hth ocjio6ol|eH; oh he Mohn c npaBOM npoTHBCTaBHXH 
KOMnencai^HJy noBepaoi^y, h aKO 6h rjiaBHH AyaiHHK 
hyxao. Ajih c Apyre cipaHe onex, aKO ce a^ch, Aa no- 
BepHJian, Ayryje j^Mi^y HSBecny cyMy, OBaj he MohH 
npoxHBCxaBHXu KOMnencai^HJy noBepaoi^y^ aAH xa kom- 
neHcan,HJa nehe 6htm oa HHKaKBe Kopacxn r^aBHOM 
AyatHHKy. To je oneBUAHa cxBap. Jep xaKBa KOMnen- 
caAHJa yAejcxBOBaBa ce ^ihcxo y KopHCx jeMiesy, xo 
je H>eroBa ^iH^na cxBap, oa Koje ce ne mokc no^sosaxH 
rjiaBHH Ay^HHK. Oh ocxaje h ASijbe OAroBopan 3a ae- 
roBy coHcxBeny oösesHOcx. JcMai^ ce AaK^e Mose ny- 
HOBaatHO oc^o6oAHXM, a Ay^HHK ocxaje h Adube Besan, 
sa OHO fflxo Ayryje*). 

206. JeMcxBO xaKO^e npecxaje, KaA ce oÖeeauocT 
ucuynu uau uocao iisepmu, aa mxo je ynpaBO jeMai^ h 
rapanxoBao. Ako je rjiaBHH hjih i^ejioKynan nocao h3- 
BpmeH, OHAa ce ocjioöo^najy y hcxo Ao6a h AyÄHHK 
H jeMan,. 

207. Ha npoxHB^ ano caMÖ jcmctbo npecxane, OHAa 
ocAOÖo^eite jcMqeBO, ne paspemaßa y hcxo Ao6a h rAaB- 
Hor Aya^HHKa. Jep HMa mhofo c^ynajesa, KaA jeMcxBO 
H3 yspoKa ceÖH CBOJcxBeHHx npecxaje^ aok Me^y. xhm 
rjiaBHa o6Be3HOCT ocxaje ne AOA^pHyxa. 

») Tropl. 470. 
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TaKO jeMa^, kojh 6h np« KaKßOM yroBopy o kh- 
pHJH rapaHTOBao aa i^HpajijHJy, ajiH cano sa npse xpn 
roAHHe, ocJio6ol|aBa ce jeMCTBa no HcxeKy xor poKa. 

TaKO HCTO, HeKH jeMai^ lapaHTyje sa HeKor Ay^- 
HHKa sa AeceT ro^HHa. IIo cBpraeiBy xor BpeMena jeM- 
cxBO npecxaje. kom cJiyiajy Y^inajan ^eno bcah: 
fidejussor, solits, tempore liheratus (L. 29, § 6, De 
Mandat!*), jep r;iaBHH 4yÄHHE h nocJie xor poKa ocxaje 
oÖBesaH. 

3a pemeaa osa, Koja ce jio ceßn Mory hsbccxh 
H3 onmxHx npHHi^Hna o oösesHOcxHMa, nain je saKOHO- 
4aBai^ namao 3a HyaiHO, ^a aM^ nosHXHBHO nape^eH>e 
§ 838. Oh BejiH: 

Ako eMCTOO zjiacu aa hcko oupe4dABHO epeMC ou^a 
KüKO ce TO speMe naepmu upecToe bmctso. 

208. y ocxa-iOM, jeMai^ ce MO»e oApeliH CBBJy ohhx 
cpecxaBa, Koja ra ocAoßo^aßajy h Koja cy My AHiHa. 
H noKpaj xora ^aK-ie oh Moate ä» n-iaxH, na hocac a^ 
Ofl, Ay»HHKa nan^axy xpaata. Jep aeny je c^oßo^HO 
He nocjiy»HXH ce jeAHHM nape^eaeM, KOJe je cxBopeno 
y fteroBy KopHcx. Y xom c^y^ajy, BejiH aeno YAnajaH, 
jenai^ hc caMO 4a He hikoah Ay^HHRy^ nero My AOjiasH 
y noMoti. 

209. Aah Ka4 6h KaKBO Hsysehe 6hjio onnixe h 
H»eMy H Ay»HHKy, OH^a ny HHJe CA0604HO OApe^H ce 
xor Hsyseha na raxexy OBor nocjiCAfter'). 



a) CaM je jesiaa, no HCTOKy BpeMena ocao6o^eH. 
«) Tropl. 471, 474 
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210. JeMCTBO fee npecTaiH h ycAeji, non^yauje {coo- 
jeibe: § 910). A to te 6hth OH^a, kea oaBHH Ay»HHB 
HacAe^H jeMi^a npocTO h ßesycAOBHO. Jep ajähhe ne 
Mome 6hth caM ceÖH jenai^, a Ka^ jeiiai^ nocTane y 
HCTO Ao6a H AyÄHHK, OH^a jeMCTBo HCMa BHine npe^- 
MCTa. To te hcto 6hth, Ka^ jeMan, npocTO h (JesycjioBHO 
Hacjie4H 4y2KHBKa. 

Ha HCTH HaHHH, ano noBepff^ai^ nac^ieAH jeMi^a 
npocTO H ßesycjiOBHO, jeMCTBO ce KOH^ysajoM yramaBa; 
TaKo HCTO Ka4 6h noBepHjiai^ nocxao HacAeAHHK r^aß- 
Hor AysHHRa, H^H o6paTHO. Ra4 6h r^iaBEH 4y»HHK 
HacAe^HO noBepHOn,a. Y Aßa noc^eAita cAynaja npecxa- 
HaK TjiaBHe oÖBesHOCTH, noB^aHH sa coöom h npeciaflaK 
jeMCTBa. 

211. Ho H 0B4e Bajba apaBHTH pasAHsy o yspoßy 
npecTaHKa jencxBa, jep laj yspoK, MO»e ce THi^aiH 
<;aMO jeMCTBa, a HCMaiH HHKaRBe cBe3e ca rAaBHOBi 
o6Be3Homliy ; a jio naAsa^ o^hochth ce h na r^iaBHy 
^BesHOCT H Ha jeMCTBO, Te xaKO yracHTH o6oje. KaA 
noBepHdiai^ h 4y»HHK ycACA KOH^ysHJe nocxany jeAHO 
H HCTO jiHi^e, cBe npecTaje, h r^iaBHa oÖbcshoct h cno- 
peAHa T. j. jeMHeBa. A^h KaA a^Jctbom K0H«py3HJe Ay»- 
hhk h jeMai^ nocTany jcaho jiHi^e, h^ih noBcpHAai^ h 
jenai^, oha» caMO jcmctbo npecTaje, a rjiaBHa oÖBesHOCT 
nOCTOJH H AftAe. 

212. HpecTanaE jeMCTBa 36or E0H<]>y3HJe ee Mose 
€mth TaKO ancoAyTan, aä jeMAy 0Ay3Me ona npasa, 
Koja je OH Morao hphaoÖhth npe nero dito ce KOH*y- 
5HJa yAejcTBOBa-ia. Jep KOH^ysHJa ne Tpeßa Aa HMa 
noBpaTHO A^jcTBO npoTHB TpeliHx AHi^a. Ha npHMop, 
JoBan jcM^H 3a üasjia, h njiaTH HeTpy Kao noBepH- 
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oi^y 100 AyKaTE, KOJH iHHe noAOBHHy Ayra. üocAe 
HeKOAHKO ro4HHa IleTap ynpe ocTaBHBniH sa CBor na- 
CAeAHHKa ITaBdia. H eko y obom c^iy^ajy r^aBHa 06- 
BeBHOCT BÖor KOH^ysHJe npecxaje, HnaK be Jobeh uMaxH 
npaBO, 4a HanAaxH oa IlaB^a cto Ay^aia, — jep je 
npHAOÖHO upaBO Han^aie jom upe KOHoysHJe. 

213. A^H aRO K0Hoy3HJa npecxane h r^iaBHa ce 
oÖBesHOCT onex oÖhobh h-ih omlhbh, 4a äü te h cno- 
pe^Ha oÖBesHOcx jenneBa BacKpcnyxH ? 

OB^e Ba^a pas^HKOBaxH. Ako KOH^ysaja npecxaje 
yc^e4 KaKBor Aejia, KOje saBHCH 04 BO^e onor auhsl, 
KOJe je cnoHAO y ceöa 06a KapaKxepa: noBepnoi^a h 
AyÄHHKa^ — 0H4a jeMcxBO Hefee na hobo okhbhxh: 
obligatio semel exstincta non reviviscif). 

Ha npoxHß, ano npecxanaK KOH^ysHJe ^o-iaBH 04 
KaKBor HykHor 4ewia, nesaBHCHor 04 boac caMora ;iHi^a 
— ex causa antiqua et necessaria — 0H4a te jencxBO 
oähbhxh: non a morte, sed a somno resurgit% 

IIocxaBUMO, flfl. je 4y»HHK HacAe4H0 ^OBepHO^a^ 
HJiH noBepHJiai^ 4yKHURa, na 4a saxHM npo4a nac^iel^e 
KaKBOM xpelieM ^ni^y, OBa he npo4aja y^HHExn, 4a 
KOH^ysHJa npecxane. Ajih noieM je xa npo4aja jifiAO, 
KOJe je saBHCHAO 04 BO^e canor Hac^e4HHKa, h Koje 
ne xpe6a 4a fflK04H xpetHM ^ni^HMa, 0B4e jeM^y — xa 
je HSBecHO, 4a npecxanaK K0H<^y3HJe ne Moaie 4a oskhbh 

jeMCXBO. 

A^H aKO K0H*y3HJa npecxane^ c xora, mxo je 
jHHfflxeH xecxaMenax, hb Kor je ona h nocxajia, jen- 



a) 06Be3uocT jcaiiom yrauiena, Hehe o)khbuth. 
6) He BacKpcaBa 04 CMpTH, aero 6yAn ce h3 cua. 
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CTBO te oasHBHTH, H^H ÖOAB petH, OHO te ce H3 4pe- 
Meaa ^poÖyAHTH. Jep xaKO yranieae jeMCiBa HHJe 6uäo 

Heon030BHO*). 

214. CBHMa OBHM TCfflEoliaMa He Moaie 6hte ro- 
Bopa, aKO ce nacjieAHHE npHMH nacAel/a, a^iH ca 6^a- 
roAejaaeM nonnca, jep nonnc HMa to a^JCtbo, Aa yBCK 
cnpeHH KOH^yBHJy. 

215. CBe OBO niTO cmo Aoca^ iioßpojaAH to cy 
AiAHEii EAM CTBapHH yspoi^H , KOJHMa ce jeiiai^ Moace 
öpaHHTHj y Toj ^eAu, asl ca ceße o^roBopHOCT cKHHe, 
ApyrHM peqMa Aa y^HHir, a^ jcmctbo npecTane. Y pe^y 
OBHX; Ba^a HaBCCTH H OHO onuiTe npaBHjio no KOMe, 
jeMüH Moo/ce upoTuecTaeuTU uoeepuoi^y cea usysefia, ko- 
juMa ce zAaenu 4yofCHUK cjiyotcuTU mozoo u Koja ce na 
Ayz 04noce, — a^H HapaBHO KOJa HHcy hucto Aunua 
^yowHUKy. 

noßy^a OBOM npaBH^y Bp^o je osÖHjbHa h ocho- 
Bana. IIoHeM je oÖBesHOCx jeM^eBa HCTa Kao h r^aBHor 
AyatHUKa (idem esse fidejubeö); no^CM HyatHHM hsbo- 
AeacM cjie^CTaBa oöbcbhoct jcM^eBa He mgäc npcBasHliH 
TAaBHy oÖBeBHOOT, HH 6hth yroBOpena no^ tcähm ycAO- 
. BHMa ; OH^a ce ^o^iasH ao Apyror c^ie^CTBa, xaKO hcto 
npnpoAHor, xaKO hcto yBH^aBHOr: ^a cpeTCTBa OAßpane 
KOja saKAaftajy tä. Ay^naKa npOTHB nOBcpaoi^a , mo- 
pajy 6hth onniTa h npHCTynanna h canoM jeM^y, TaKO, 
Aa ce H OH iBHMa Moate ÖpanHTH onaKo hcto, Kao h 
caM TAaBHH AyatHHK. IIo tomc, cjiymHO ce AyatHHK h;ih 
He TaKBHM cpecTBHMa, jeMa^ hx Mome ynoTpeÖHTH sa 



«) Tropl. 476, 477, 481, 482. 
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CBOJy OAÖpany^ na Ma to 6hj10 h npoiHB BOjte Ay^HH- 
KOBe — etiam invito reo. 

y3 OBO Ba^a HaM cano AO^axH, je^Hy Baatny npa- 
MBTÖy: jenai^ ce ne Moate c^iyatHin cBHMa HSyseliHMa 
6e3 pasjiHKe, liao mio 6h to caM AyatHHK hhhhth mo- 
rao, Hero caMO OHHMa Koja cy cToapua {rei cohaeren- 
tes\ a ne AHHHHMa, KOJHMa ce caMO Ay^HüK öpaHHXH 
MÖrao (6p. 43, 48, h 187 h t. aO- 

HcTHHa je, Aa OBor npaBH^ia, KOje ce iH^e «sy- 
sefea^ H Koje je BeoMa BaaiHO, ncMa y nameM saKOHH- 
Ky. Oho, dito je Kasano y § 833 BpAO je nenoTnyHO 
H HcaEafecHO, H o^HOCH ce OHCBHAHO Ha cjiynaj, KaA 
6h ce jeMa^ xtco npoTHB AyatHHKa o6paTHTH. Obac je 
naK pe^ o tomo, KaKO fee ce jenai^ npoTHB ^0BepH0^a 
6paHHTH. To je je^na BCAHKa nana y nameM saKOHHKy 
Köjy jö BajbaAO yKJiOHHTH. Tpe6ajio je hobhthbho na- 
pcAHTH, H onpeAOjiHTH npaBHa cpecTBa, KOJHMa ce je- 
Mai^ Moase cAyatHTH, h ne AonyniTaTH, ^a ce npn 3a 
HjieTeHHM HHTaftHMa HHTepecoBano jini^e Mopa nosHBaTH- 
Ha OHHiTe npHHi^Hne, o yMCCHOJ npHMeHH kojhx, MO»e 
ce KOA MHOrnx cyAHJa nopoAHTH cyMiBa. 

216. JeAHO anaAornqHO npaBHjio obomc, mh cmo 
H3AoatHjiH Ha ApyroM jeAHOM MecTy*). Ha hmo, TaMO 
je pen o tomc, KaKO cojiHAapnn caAyiRHHi^H oAroBa- 
pajy, H KaKO ce npoTHB noBepnoi^a Mory öpanHTH. 
TaMO je Kasano, Aa cojiHAapHH caAy^^HHK, Kora no- 
BepHjiai^ roHH, Moae ce 6paHHTH h ohhm HsyseliHMa, 
Koja 6h MorAH npoTHB uibhth noBcpHOi^y ocTa^H ca- 
AyatHHi^H. Mei)y thm im» la OAMa npHMeTHTH , Aa oho 
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npaBHAO, paa^HKyje ce y HeneMy oa oBora, KOje ce 
THHe jeM^a. Tano na upuMcp, aKo OH npH jeAHOJ co- 
jiHAapHOj oßaesHOCTH 6hao Aßa Ay»HHKa, na 6h ce 
je^aH OA H»HX MOrao ÖpaHUTu KaRBHM HsyseheM^ BOje 
<5h ^OjiaSHAO 0Ty4a, mxo aeroBO caH3B0jieH>e HMJe 6bäo 
<;j1o6o4ho^ onaj APym, Kora je cansBOAefte Baatefee, ne 
Moate ce ßpanaTH THMe HsyaeheM. C Tora, mxo je xaKBO 
H3y3ehe hhcto Aimno cano ohom ca^yÄHMHy , a OBaj, 
ROJH ce nyHOBa»HO oÖBesao Mopa OAroBapaxu 3a aeo 
4yr. AjIh OBAe^ r^e je pei o jeMciay Hefee laKO 6hth. 
HecjioÖOAHo cansBOjieÄe AyatHHKOBO OB^e, npeeama ce 
Kao laKOBo H Ha jeni^a. Jep jenai; npHcxajytiH ea 
r^aBHy o6Be3HOCT, npHMa je Ha ceöe, ca. aeHMM äo- 
(SpHM nAyi pt|aBHM CBOJCTBHMa. IIo TOMC, aKO npu raRBOJ 
oÖBesHOCTu HMa HeRHx He^ocTaxaRa mau ii3y3etia^ ona 
HHcy HHCxo jiHqHa caMOM Aya^HHRy, na c xora ce h 
jeMai^ MO»e H>uMa cjiymHxii. 

217. Ilocae OBe npHMextie, Roja nocxaB^a pasjiHRy 
ynoxpeÖH nsysefea koa coAE^apnocxH h roa jeMCTsa, 
4a npet^eMO na npHMeny ropH>er npaBH^a. 

Aah Roja cy xo ^iHqna H3y3elia, Roja jcMai^ He 
M03Re Aa ynoxpeÖH npoxHB noBepnoi^a? To cy oöh^ho 
OHa; ROja A0Jia3e h3 jib^hof cxaii>a h^u cnocotiHOcxH. 
TaRO na npHMep^ jeAan je jenan, rapanxoBao 3a RaRBy 
npHpoAHy o6Be3HOcx, na npiiJiuRy 3a Ay^ RaRBOr MJia- 
AOjiexHHRa hjIh pacnHRyte hau yAaxe »ene. Aro ce 
noBepH^ai; oÖpaxH npoxHBy obhx jiHi^a 3a nanaaxy, ona 
ce Mory ÖpaHHXH xhmc^ mxo h>hxob Ayr^ Kao necno- 
coÖHHx ^H^a He BpeAH. AjIh, aKO ce noBepu^ai^ oöpaxH 
npoxHB jcMi^a^ OBaj ce ne MO«e xhm H8y3elieM 6paHHXH, 
c xora, inxo je y onuixe npHMjbeno, aä ce npHpoAee 
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o6Be3HOCTH, Mory rapaHTOBaxH'), h napo^HTO c Tora, 
niTO je noBepHjiai^ xxeo ^a ce oÖeaöeAn , saxTeBajyhH 
sa laßBe oÖBesHOcxH jeMcxBO. 

Ha npoTHB^ fiKO aayaelia HMcy AMHHa Hcro cxBapea, 
jenai; hx MOse ynoxpeÖHxii* 3a iipHMep moscmo na- 
BecxH HacHAe, npesapy, offlxekeae npeKO no^OBHHe m x. a« 

218. y ocxa^oM, A03B0AeH0 je jeMi^y, Aa ce He 
n030Be Ha ona nsyseka, Koja cy H>eMy hhcto jiaqHa. 
Ako HciuaxH noBepHOi^a; a He ynoxpeÖH xa yayselia, 
OH BpmH unaK xom Hcn^axoM Ay^HHROB nocao, na c 
xora fee u HMaxa noc^e npaBO nan-iaxe. Aah xo npaso nehe 
HMaxM, aKO 6e8 OB^amhefta Ay»HHKOBor, nponycxH KaKBO 
onmxe Hsyaete h ne ynoxpeÖHXH ra npoxHB ^OBepHO^a. 

219. Meijy Hsyseta hjIh cpexcxsa o^Öpane, kojh- 
Ma ce Ay^HHR npoxHB noBepHoc^a Moa&e ab. cAysm, 
M Koja oqeBHAHO npena ropH>eM npasH^y npewiiase h na 
caMor jeMi^a, — AO^asH HajnpHpoAHHJe na npBO mc- 
cxo ucaMbTü. KaA rAasHM Ay»HnK niiaxH mxo Ayryje, 
jeMCXBO npecxaje a jenai^ ce oc^oöo^aßa. 

220. Aro ce jenaA Moaie nosBaxu na scn^axy Ay^a 
Rojy yHHHH MaBHM AyÄHHR, XO My c xora, neiie 6hxh 
AOSBOibeno, a^ RpHXHuie ypaqynaßa&e ohhx nonacHHX 
HCHAaxa, Roje AyatHHK yqHHH y carjiacHJy ca noBepH- 
oi^eM, a cxoAHO saROHy (§ 886). obom npaBHiiy aä-^h 
CMO npHMep Ha APyroM jeAHOM Mecxy (6p. 116). To 
ce npaBHAO Moate npHMenHXH Ha naBeACHH npHMep, KaA 
6h jenai^ rapanxoBao, caMO jeAan aöo Ayra, na 6h 
HMao HHxepeca, Aa ce y^Haena no^ecna HcnAaxa oa- 
nece na onaj aco Ayra, sa kojh je oh ynpaBo jeMHHo*). 

') O oÖBesii H yroB. 6p. 25. 
2) Tropl. 500. 
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221. IIa öain h OH^a^ Ka^ neön 6hj10 car^iacHJa 
H3Mel|y noBepHOi^a h 4y»HHKa, o ypanyHaBaBby y^H- 
aene HcnjiaTe, HnaK te ce yaexH; Aa je noqecea hc- 
n^aia yqHBena, ^a yracH npe HerapaHxoBaHH ^eo y 
Ayry, nero onaj 3a kojh jenai^ ctojh 4o6ap. C xora, 
niTo je noaepHjiai^ saxTenao jeMCTBO, ^a ce npoTHB cjiy- 
naja HeHcnAaie oöeaöe^H. Ho tomc, OBaKOBe no^ecne 
HcnjiaTe ne MO»e jeMa^ CMaxpaTH Kao usysetia, KoJHMa 
6h ce Morao öpaHHiH. 

222. Ako AyatHHK uoMOfcu Ayz y cy^cne pyne, je- 
MaA fee ce CMaipaiH Kao ocAo6ol|eH (§ 895). 

223. Orayrnraj Ayr*? kojh 6h noBepHjiai^ yHHHHO 
He jcMi^y (6p. 187; 200), nero oaBHOM AyatHHKy, ko- 
pHCTHhe TaKol|e H caMOM jeMny. Aaij oraymiaj h3- 
BecHor npon,eHTa kojh ce y^HHH AyaiHHKy npn cTen;HfflTy 
(6p. 169) Hefee hh Ma^io kophcthth jeM^y. To je jcaho 
qncTO ah^ho HsyBefee, je^na atpxBa, Koja ce hhhh caMO 
AyatHHKy, kojh je nao noA ciei^HraTe, h o^ KOJe ce je- 
Ma^ He Moate noASOBaTH*). 

224. Ako 6h AymnnK ca noBepHOi^eM na^HHHO 
uopaenmhe ca npo6HTa^HHM ycjOBHMa, joMai^ ce Moate 
nosBaiH Ha xaKBo nopaBHaae. 

Ha npoTHB, aKO 6h AyatHHK HaHHHHO KaKBO no- 
paBHaae, KOJe 6h oxenna^o aeroB noAoataj, a^ •*« te 
TO Bpe^HTH H 3a jcMi^a ? He. JeMai^ HMa ynoK npaßo 
Aa AOKaByjC; KaKo ce xaKBHM nopaBnaaeM OACxynnjio oa 
npBo6HXHor yroBopa na aeroBy mxexy, h KaKO atejiH 
Aa ocxane npn npBaraaeM yrOBopy, kojh ra jeAHHH h 
o6Be3yje (§ 862 rp. 3aK.). Ako 6h ce AftK-ie npn npBOM 

•^j Tropl. 504. 



Digitized by 



Google 



159 



yroBopy naJiasHJio Hsyaeta, Koja 6h Morao npoTUBCxa- 
BHTH nOBepHOi(y, oh hx MOÄe ynoTpeÖHTH. Semel adqui- 
sitam fidejussori pacti exceptioneniy uUerius ei invito 
eoctorqueri non passe (L. 62, D,, De pactis*). 

Oiy^a ce hbboah obo BaatHO Me^cTBO. Ako 6h 
je4H0 uopaBHaae y^HÄeno H3Mel|y noBepHon,a h aj^k- 
HHBa 611ÄO KopHCHO HO jeMi^a, na 6h 4on,HHJe 6hjIO 3a- 
Meaeno KaKBHM ApyrHM HeKopncHHM nopaBHaaeM, KOJe 
npeHHa^aBa oho npBO, on^a jenai^ Mose ne upncTaTH 
Ha OBO Apyro, a h3 npBor cAyatHXH ce npHAo6HJeHHM 
H3y3eiieM npoxHB noöepnoi^a. TIpHMep: je^an noBepH- 
AaA npHcxane ^a ^eK^L AyatHHKa sa xpn ro^HHe. To je 
ycAOB KoJH je 3aHcxa Kopncxan no jeMi^a. J[onnii]e no- 
BepHjiai^ ca AyannKOM yroBopH, ^a ce ^yr MOae 04Ma 
xpaatHXH. HoBHM OBHM yroBopoM, HHJe ce Morjo nopy- 
HiHXH AejcxBO OHor npBor, mxo ce xnne jeama, jep je 
OH H»HMe cTCKao npH4o6HJeHO npaBO*). 

225. Cy^ena creap y KopHCx AyatHHKOBy npaBH 
Hsysete, kojhm ce MO»e jcMai^ HOc^yatHXH npoxHB no- 
BcpHOi^a. üpecy^a^ KOja ocjio6oi)aBa AyannKa 04 4yra, 
HAH Boja HBpH^e^ 4a MaBHa oöbcshocx HHmxa ne Bpe4H 
04HOCH ce Ha caMy cxBap {non in personam, sed in rem) 
H -H>OMe te ce kophcxhxh h jeMa^, h aKO HHJe ynecxBo- 
Bao y napHHi^H*). 

226. Aäh mxa heMO sasaxH, aKO je cyl^ena cxBap 
HcnaAa npoxHB r^aBHor 4yatHHKa? Mose ah ce hobc- 



a) Ka4 je4H0M ycAOA yroBopa jeuad npii6aBH KaKBo Hsysehe, oho My 

ce iie M me Aouuiije oAysoTH npoTHB iberoBe Bo^e. 
») Tropl. 507, 508. 
2) Tropl. 510. 
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pujiai^ aoMe c^y»HTH npoTHB jeima? — Mh mhc^hmo 
Aa ke npecy^a H3peqeHa npoTHB rjiaB. Ay^HüRa spe- 
AHTH H 8a caMOr jeMi^a. Jep oöeesHOCT jeM^eaa sasiicH 
OA oÖBesHOCTH Ay»HftKOBe : tottnn pendet ex obligatiotie 
principailis rei. Obom je necTO jiaKffle tfpaHHTH ce npo- 
THB Ty»6e Hero jeMi^y; oh 6ojbe noanaje caMy cTBap h 
cpexcTBa, H MO»e ce ysexH, ^a My je jeicai^ a^o ny- 
HOMoliHJe 4a anxoBe onniTe HHTepece 6paHH. Y ocia- 
JLOM, OBO MHe&e Ha^aBtf ce HspeKOM noTBp^eHo y pHMC. 
npaBy (L. 7, C, De evict.). 

H y OBOMC ce pas-iHKyje nopaBHaae ofl, cyi^ene 
CTBapH, ca EojoM ce hccto ynope^yje. AP^^ ce, 4a je- 
vail He Mose npcABHAeiH nopaBHa^a, KOJHMa 4ysHHB 
Mose npcHHa^HTH oaBHy oÖbcshoct, aan ce ysHMa, 4a 
3Ha, 4a he 4ysHHB HMaxH napHHiQr ca noBepHOi^eM, 
npH Bojoj he ce noEasaxH Kao Haj5o^H h naJMapibHBHJH 
<5paHHjiaii[. 

227. dofCACTeay Kojy noJioatH 4y»HHK, ocao6o^Ba 
jcMi^a. Ha npoTHB, aEO 4yaHHE nete 4a npHMH nony- 
i^eny My saEJeiBy, — hah aEo 4ysHHE Hy4H noBepn- 
o^a BaEACTBOM, Eoja 6h ce 04H0CHjia na Hcnjaiy 
r-iaBHor 4yra, na je OBaj npHMH h nojiOÄH, xote äu 
xaEBa saEJieTBa Öhxh otfaBesna sa jeM^a? — Xote, 
TOMO He MO»e 6hth cyMae; jep y cbhm xhm cjiy^aje- 
BHMa, HspHHe ce npecy4a, eojom ce 4y»HHE ocyl^yje, 
a MH CMO Easa^H Majio wc, 4a je4H0M cy^ena cxBap 
npoxHB 4yÄHHEa Be»e h caMor jeni^a*). 

228. Aeo ce jeMai^ HHJe c-iymno ^poT^B noBcpH- 
oi][a OHUM HsyseiiHMa, EoJHMa ce Morao (fpannTH rjiaB- 



•) Tropl. 512, 513. 
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HH Ay»HHK, na ce AOAHHJe oöpaiu sa HanaaTy npoTHBy 
OBora (§ 833); Aa ak My AymHHK Mome to npeÖai^HTn 
Bao norpeniKy, sa sojy Tpe6a ^a o^roBapa? 3a peme&e 
OBor nHTafiba MOse Bpe^HTH CBe oho, uito cmo RasajiB 
B04 6p, 161. 

229. npecTaHRy jeMcxBa Ham saBOHO^aBai^ ro- 
BopH joffl y § 836: 

Afco 6u uoedpuTMd ocuMh SMCTsa iomT^ u soAOzy 
UMoo y 0H^ Hie eAocTam na mxeTy eMt^, aaAOzy um 
pyne ucuycTUTu; epb unaue emmz 04« CQOza eMCxea 
o^ycTttTu MO0K)e, aoueMz ce om ccmo yjh aojiozy oöeeaao. 

flfi, ce OBO Hapeljeae pasyMe^ a napo^HTO ^a ce 
HSHece na bhahk nanepa, Koja ce c H>HMe xxe-ia no- 
cTHkH; MopaMO ra AOBCCTH y CBCsy ca Ohhm, euto cmo 
RasawiiH npHAHBOM § 833. 

Hape^eaeM § 833, xiejio ce a^th jejimy ÖAaro- 
4ejaH>e ycTynjieaa , no komc 6h oh, sayses Mecio noBe- 
pHoiia, Morao nociie Hcn^aiaTe ynpasBaBaxH cBa BeroBa 
npasa, onaKO hcto, Kao hito je h caM ^OBepHAa^ ^h- 
HHTH Morao. GaMO mio je nam saKOHO^aBai]^, Mecxo 
^HCTor H jacHor Hapel^eita y aycip. saKOHHKy o^aK^e 
je noMeHyiH § yser, napeAHO neniTO Apyro, hito je no 
CBe HeonpeAC^eHO h na^o jacHO. Oh Baace, ^a be ncnaa- 
THAan, (noBepHoqeB) Mohn nanaaTy 04 yiysHHBa Tpa^HTH 
H cea cpe^cTea saTO cxo^na yaoTpeÖuTu, MecTO Tora, 
BajbaNio je BasaTH ^a HcnjaTHAan; cTyna y cBa noBepH- 
oqeBa npasa, h 4a My je oÖBOsan osaj npe^aTH h npe- 
neTH CBe HcnpaBO h cBa oÖBesyjylia cpexcTBa. On^a 
6h onpeAeibOHO Bna^n, 4a cBe npHBHJierHJe , xnno- 

OBJAlUib. rPA-B. 3AK.: O JBlfCTBy. 1 1 
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TeKe, sa^iore h t. a. soje je noBepiiaaA HHao, Mose h 
jenau ab. ynoxpeÖH, Aa AO Hanjaxe Ao^e. Hs ^era 6h 
ce Bpjio jacHO HSBecTH Aa«^o, abl ce Ay»HHK He 6h mo- 
rao npoTHBHTH; KaA 6h jeMai^ oinoneo 4a ynpaai&aBa 
noBepooneaa npaßa. C Tora, raxo jenai^, o6Be3yjyliH ce 
9a AysKHHKa, HMa yBCK y BH^y aeroB uoiio»aj, npasa 
H 6e36eAHOCTH, KOje noBcpHAan, y pyBana HMa, na saxo 
He TpeÖa AonycTHTH, ^a jenai^ no Hcn^aTH 6yAe y ro- 
peM noAoatajy oa noBepHOB(a. 

CaA je nHTaae, y KauBOJ cbcbh ctojh § 833 ca § 
836? — Ebo y KaKBOJ. H y jeAHOM h y APyroM, aaKO- 
HOAaBai^ xohe a^ saRAOHH jeMi^a. Y npBOM xobe, a& ny 
ca'iyBa cBa npaBa, Eoja je HMao noBepH-iai^ ; y APyroM, 
Aa noBepHAai^ Hnmia ne y^HHH , uito 6h momo hiko- 
AHTH jeMAy. y npBOM ce npeinocTaBAa cAy^aj HCiuaTe, 
Kojy yqHHH jeMan,; y APyroM ce Mepe h oi^eayjy cbh 
nocTyni^H noBepnoqeBH npe Hcnjaie, 

CaMO H OBAe (§ 836), Kao h na mhophm APyrHM 
M6cTHMa, noKasyje ce jeAHOcxpanocT namer 3aK0H0AaBn,a. 
Oh xote, a^ noBepHAai^ ne uikoah jeimy, h y Mecxo a* 
Ha^HHH jeAHO onmxe Hapel^eae, eojhm 6h y onmxe 6pa- 
HHO je^ma, oh HaBOAH jeAan jeAHHi^axH cAyqaj, KaA 6h 
noBcpHjiai^ ocHM jeMi^a saAory nnao, »,na 6hx je Hcny- 
cxHo! Kao Aa H^Ma Apyrnx cJiyqajeBa, y KOJHMa 6h 
noBepHjiai; Morao jeMiiy BHme hjIh Mai&e oxem^axH no- 
^oataj. npHMepn: jenaBi rapanxyje j^AHy o6JIH^a^Hjy; 
y Kojoj cy ce Aya^HHi^H o6Be8aAH coiiHAapHo; — hjih 
y Kojoj HMa ABa Ay^HHEa noxnHcana; — hah, Koja je 
o6e36et)eHa xHnoxeKOM ; — hjih, sa Kojy jeM^H jonix je- 
Aan jenai^ h x. a. Cne ah noBepHjiait y HaBeAennM npH- 
MepHMa, Aa Ay»HHBiHMa oxnycxn coAHAapnocx, — hah. 
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4a 04 4Ba 4y^HH£a caMO je4Hor 3a4psH , — hau, 4a 
CKHHe xHnoTeKy, — hah 4a OC-10604H OHor 4pyror jen- 
i^a; — a 4a thm 4eAHMa cbojhm, 4a ne KaateMO 0- 
inxeTH jeMBia, nero caMO 4a mj ctboph ropn, onacHHJH 
noAoaaj ? HsBecHO je, 4a ne 6h Tpeöa^io ; caMO eso y 
HCMy fee 6hth pas^HKa. Ako ^OBepHJla^ HcnycTH sa^ory 
H3 py&y, jeMai^ HMa npaBO no § 836 4a 04ycTaHe 04 
jeMCTBa, 4pyrHM pe^Ma aeroBO jeMCTBO npeciaje. Ha 
npoTHB, aKO ^OBepH;la^ yqHHH KOJe 4pyro 04 ohhx no- 
6pojaHHX 4eAa, jenai^ ne Moae 04ycTaTH, nero Mopa 
4a 04roBapa; a aKO My je ^OBepHila^ THMe y^HHHO 
niTexy, oh te moIih 4a Tpa»H HaKHa4y no §§ 800 h 
CA., uiTo je HCCTO BpAO Heyr04Ha h leuiKa CTBap. 

230. Ha nocjieTKy, RaKaB TaKas § 836 hoctojh Kao 
nosHTHBHO Hapel|efi>e^ h Kao rauoBO nponpaTHtieMO ca 
hbkojIhko pe'iM. no6y4a My je Oßa: AHi^e KOje npHCTane 
4a rapaniyje je4aH 4yr, ys kojh hoctojh saiiora, CMa- 
Tpa, 4a TO Moae 'ihhhth 6e3 onacHOcxH, hohcm je sa- 
Aora 40Boj)Ha rapanTHJa aKO 6y4e npHHyl|eH 4a njiaxH. 
Jep HO HcnjiaxH, jeMai^ ke Motn ynpa»BaBaxH noBepH- 
o^eBa npaBa, xe xaKo sajiora, Koja je 40ca4 cJiyasHjia 
noBepHon,y Kao 6e36e4Hocx, rapanxyje My sa nan^axy, 
Ka4 ce oßpaxH npoxHB 4yatHHKa. HMajytn cbc xo y 
BH4y, jeMaii je npncxao na jeMcxBO. Ca4 aKO uoBepn- 
Aa^ y^HHH Hemxo, xe jcMan, xy rapanxHJy H3ry6H, 0H4a 
je npaBe4H0, 4a ce jeMai^ ocj1o6o4h jcMcxna. 

231. Aah OBa xeopHJa hjih npaBHiio Hehe ce Mokn 
npHMeHHXH, aKO je BaAora AOVfHv^a 04 jeMCXBa. H sa- 
Hcxa, y no4o6Hoj hphahi^h, jcMan; ne Moae 4a Kaae, 
4a ce oÖBesao c xora, mxo je pa^ynao na sa^ory, — 
jep sajLore HHJe hh 6hao, hhxh ce oh Morao Ha4axH 4a 

11* 
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Le je 6üTH. ÜOBepH^ai; je yrOBopHO sajiory 3a ce6e, 
Aa 6h nopeA jeMCTBa joeht h saAory Kao Bety rapanTHJy 
HMao; no tomc oh je ce Moate h OApeliH. Ajih jeiiaBi 
HCMa iipaBa, a» ce Ha to TyatH, jep to HHJe hh ÖHAa 
aeroBa rapaHTHJa, hhth je oh Morao na ay pa^ynaTH. 

^32. Ji,9> ÄJi te jeMCTBO npecTaxH y ciiy^ajy upe- 
Hoea, HAH aKO noBepH^ai^ y MecTO yroBopene cyMe hah 
cTBapH npHMH APyry cxBap, na je AOi^HHJe HsryÖH, — 
niTO cy PHM^aHH SBaJiH datio in solutum? 4^ «ah h y 
KOAHKO laKOBa npeHHane&a ynjiHBHmy oÖboshoct jeM- 
HeBy: ociaje avl jenan; h Aa^ß oÖBesan hah ne? — Y 
npHHi^Hny, AyatHHK je oÖBeaan ^a ocaoÖoah jeMBia h 
niTO roA KopHCflo yroBopH, to fee noASOBaTH h caMOM 
jeMi^y. H nonen ce npenoB CMarpa na neKH na^HH Kao 
H cana HcnjiaTa, to te ce jeMai^ y caoa npenoBa cna- 
xpaTH Kao ocJioßol^eH. JeMCTBO y xaKBOM c-iy^ajy . ape- 
cTaje ^aKTHHKH h;ih canoM boaom ^OBepHo^a, kojh je 
npHMHO OHO, uiTO My ce AyroBa^o, hah kojh je npncTao 
na npcHOB. (Ößaj te ce npe^MCT noTuyno oöjacHHTH, na 
CBOM MecTy, TO jecT r^e ßy^e peH o npenoBy). 

233. ^a BHAHMO caA hito ce Tnqe epeuena hah 
pona. Jenan, ce Moate oÖBesaTH cano 3a HSBecHO Bpene, 
Ha npHMep fi,o jKeTBe saK^yqno , h on^a npoAyse&e 
poKa, KOJe noBopHAäi^ cansBOAH AyatHHKy, ne cnpeTOsa 
jcMi^a, Aa ce cBoje oÖbcshocth ocaoöoah, hhm »CTBa 
Aoi)e. H 3aHCTa, jeAna o6Be3HOCT orpaHHqena na HSsecHO 
BpcMe, ne Moate ce h aäao npoAyatHTH npeKO boac 
oÖBCSHor AVLUfl, (§ 838). 

HiiH ce jeMa^ o6Be3ao npocTO h 6e3yciiOBHO, h 
OHAa ra npoAyaeae pona, KOJe yiHHH noBepHjiai^ ay«- 
HHKy He ocjio6o]^aBa oa jeMCTBa. Ty ce HHJe a^cho 
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npeHOB; KOjH CTapH yroBop aaMeByje hobhm. , 
Ha OBO npHMeiH, ^a 3a Bpeaie Hoaor pOKa AyatHHi 
nocpHjTH y CBOjoj paAfibH, ca Hera 6h osa 061 
naJia na je&ma, — na to ce MOKe OAroBOpHTH, a 
HHK xaKO HCTO moäc 3a TO BpeMe nonpaBHTH 
ciaae, h OHAa HSjiasH; 4a je npoAyateae poKa 

OA KOpHCTH H CaMOM jeMI^y. Ha CBaKH HaHHH, 

KOJH HHJe ynecTBOBao y npoAyateEby poKa, aKO 
TO npoAyaefibe ne ^onaAa, Moate hah n^aTHTH 
TyatHTH noBepHoi^a, ^a Tpama Han^aTy 04 Ayi 
HAH AÄ ra OCA060AH jeMCTBa. HjIh Moaie TyaHTi 
HHBa Aa HSBpuiH oÖBesHOCT, — hjIh Aa ra oc. 
jeMCTBa. 

234. TIoc^ieABH Cjiynaj, KaA jeMCTBO npecTa 
jioateH j€ y § 840 rpal). saKOHHKa: 

Ako 6u eMa^^ yMpo, Tameuü kou ue 6u h\ 
He saMze 4a0y hutu 6u ceon HeumpeTua 4o6pa 
CTßo uo^aucao; ou^a 3a xpu zo^une upecToe yzoe 
eMCToo. Ya aaAOzy pynuy ujhu neuoKpeTHu AoÖap^ 
oÖeesaTeACTeo na SMCTeo ioviTö 30 zo4una ao CMpTU 

CMpty jeM^eBOM oÖBesHOCT BberoBa ne np( 
Hero Kao h CBe Apyre, Koje HHcy hhcto ^H^ne, n; 
na aeroBe nacAeAHHKe (§ 552). Oa OBora je nf 
Harn 3aK0H0AaBai][ yHHHHO nBysehe; na TOMe pa 
mTO TO TaKO HCTO napeijyje aycTp. saKOHOAasa 
1367. Ho CTapoM neMa^KOM npaßy, jeMCTBO hhj 
jiaBHAO na jenneBe nacjieAHHRe'). AycTpncKH 3aK< 

«) Stubenrauch, III, s. 595. 
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ai^ naK; xieo je a* HacAeAHHAH o^roBapajy, caMO sa 
;palie BpeMe, na je HapeAHO ab, aexoBa oÖbcshoct xpaje 
pH roAHHe. OBaj poK noHaae, aRO ce HSBpraeae AyV9, 
[pe CMpiH jeiiHeBe saxxeBaTH momo, ca CMpfey aero- 
OM ; Ha npoTUB, aKO 6h poK Aoi^HHJe HcxeKao, OH^a ce 
opH>a sacTapejiocT Öpojn 04 Aana Ka^ poK HCTene. C 
ora, uiTO sacTapeAocT npe HCTHi;aja poKa ne Moae 
[H xeliH. 

235. Ona Rpaxna sacxape^ocx ne Moaie ce npn- 
teHHXH y ABa cjiy^aja : npBO, aso je jenai^ ochm AimEe 
apanxHJe h KaKBy saNiory noKpexHy hjih HenoKpexny 
,ao ; Apyro, aßo cg hokojehk Kao jeMa^ h n^axan, oßse- 
ao 6ho. 

236; Aah oxKyA y obom Hapel/eBy sacxapeAOcx oa 
roAHHa, RaA je Harn 3aR0^0AaBa^ sa cBe BeAHRC sa- 
xapeAOcxH ycBOJno BpeMe oa 24 roAHna? OAroBop je 
pjio npocx. To je c xora, mxo je y obom c^iynajy ycBOJHO 
acxapcAocx, Roja je y § 1367 aycxp. saKOHHRa; a 
.oii^HHJe, RaA je Aomao aa onpeAe^H BpcMC sa Be^HRe 
acxapejiocxH y HanieM saROHHRy, oh je uo CBOj npH- 
:Hn,H saßopaBHO, a» je npHMHO BC^HRy sacxapCAocx oa 
roAHHa sa § 840 rp. BaROHHRa, na sa cBe ocxajie 
RpaxHO Bpene oa 30 roAHHa (Rao mxo je y § 1479 
ycx. saR. oApe^eno) na 46aAeceT u uerupu roAHHe, 
'e xaRO cxBOpHO jcAHy anoMa^HJy, mxo y naraeM sa- 
OHOAaBcxBy, HHJe pexRa cxBap. Y ocxa^iOM mh cmo HMa^n 
^AHOM npHjiHRy Aa Ra»eM0, Aa naraeM saROHOAaBiyr 

ACACXBCHOCX HHJe BCAHRa BpjlHHa! 

237. Ha nocAexRy na Mccxy je obac, Aa ce cnoMe- 
e xporoAHraaa sacxape^ocx, Rojoj roBopn § 131 xpr. 
iROHHRa, H ycjiCA Roje ce jcMai^ ocAoßo^Ba. IIoMe- 
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HyTH § r-iacH OBaKo: OöeemocTu eMua y § 127 u 
apecTaw uo usTeuenm 3 zo^une, am aa oeo epej^ 
^VAV y TOMz npe^MeTy hu Tpaofceun uu ryotcöe n 
cy^OMh^). 

238. Ocxajy naM jorai §§ 841— 843, kojh rc 
noKpexHOj sa^ostr. Ohh ne cnaAajy y OBaj npe^ 
r^e je pe^ o Aimno] rapaHXHJH, ua c Tora hx ( 
BAaMO, Aa ce oßjacne OHano, r^e saKOHo^aBaiJ^ cn 
jaAHO H8Jia»e CBe, ihto ce laqe noKpeTne aa^iore 
304 H HAyiiH rpal|. saKOHHKa.). 



TpzoeaHKOt aaKOuma : 

§ 1^- Ako au ce apuMAVua Mduuna uazyöu, on^a Apyta 
Htty nerepTa u t. 4. ne Mootce ce APy^^^^ uagtutu^ ueto i 
peA^u cyACk a na 40x0 SMcreo. 

§ 128, Ako oh(\j, kou e MtuuVfy usiyöuo, 6uAa ona upm 
uAu neapuMA^dna, ne mookc nOKasaru Apy^y^ Tpeüy, uerepT 
4. om uuaK^ mookc aaxTeearu 4a My ce uszyÖA'dHa ucaAc 
uSMupeu'd oeo aoöu Ke upecyAOM^ uaAAeoKHO^^ cyAa, a;ro 
coucTcenocTu na M'Ünuuy KutuinMa aoceeAonu u bmctco 40 
ncAO' BMCTeo a rpaoKu A(* My ce uaiyÖA'dHa M'^Hu^a uci 
Mooice ucxaru a^^ ce cyMa, koauko epeA^^CTb M^Hune u3h( 
cyAeüCKC pyne uoAooien, 
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KPATKE H8B0A. 



JeMCTBo je yroBop, kojhm ce neKO xpete Aiij\e 
oÖBeayje nonepHoi^y, ^a ^e My nAaiHTH hah hsepeuhth, 
üiTO My ce Ayryje, aKO 10 caM Ay^HHK hc yqHHH. 

— YroBop je jeMCXBa: 

1^ Je^HocTpauu, ]ep noBepH^ai^ HHJe oÖBeaan npena 
jeM^y, Hero cano oBaj npeiia aeMy; 

2® II04 TcpeTHUM ycAoeoM H3Meljy jeMi^a h noBe- 
pHOi^a. niTO ce naK xaie o^Hoca HSiie^y jeM^a h aytr- 
HHKa, jeMCXBO je CKopo yeeK AOÖpo^HHO abjio. Jep ce 
no HCKaA moäc agchxh^ 4a AyÄHHK oöeiia mxo jeMi^y, 
Kao flarpa^y 3a yqnaeHy ycJiyry. 

3* Caope^aH, jep rapaexyje Apyry oÖBesHOcx. Oxy- 
Aa cAeAjje: 

a.,4a i^e jcmcxbo caM0 0H4a BpeAHXH y npnni^Hny, 
aKO HMa 3a npeAMex KaKBy Bpe^eliy oÖBesHOCx; 

6., Aa cßaKO cpexcxBO hau Hsyaefee, Koje yramaßa 
HAH yMaaaBa 4yr, y hcxo Bpene yramaßa hjih yMaaaßa 
H oÖBesHOcx jcMHeßy. 

IIpuMe^^a. — Metjy xhm, aKO ofißesHOcx HHJe an- 
co^yxHO HHmxaßa, Hero, aKO no saKony nna neKO h3- 
ßecHO ÖHhe, upcM^a Hecaßpffleno^ nao na npHMep, KaA 
6h nocxoja^a ca EaKBHM neAOcxaxEOM, rojh 6n 6ho 
AH^aH caiiOM AyÄHHKy (na DpHMep , mxo je MiLa^oAe- 
xan), — xaKBH ce Ayr Moate üynonpaßno ojcm^hxh. Y 
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xaKBOM cayqajy Ays&nvLK ce Moate nosBaiH na HHuiTaBOCT 
cBOJe oÖBesHOCTH , ajiH jeMan; Hefce moLh ; jep je Öam 
Hfflao Ha TO, AÄ oöesöeAH ^OBepHo^a, Ha Cjiyqaj, aKo 
6h ce Ay^HHK no3HBao na HnniTaBOcx yroBopa. 

H TaKo Moate ce jeMCTBOBaiH csaKH 4yr, kojh ce 
Moae nyHOBajEHo HcnjiaTHTH. CjieAcxBeHo: l*^ CBaKH 
BpeAHhu Ayr; 2^ oÖBesHoci, Koja ce Moate saxTeBaxH 
Aa ce yHHmxH (pe^iaxhBHO HCBaÄeta); 3** npHpoAHH Ayr; 
Ha npHMep onaj, kojh je -sacxapno. 

— Moate ce jeMCXBOBaxH e sa KaKaB 6y4y^u Ayr 
(na npHMep, KaA öh ce jenai^ y xpenyxEy yroBopa 
(sajua) HMao naiiasEixH Ha cxpann). TanoBO je jen. 
cxBO yc^iOBHO, H BpeAHte xeK oHAa, hohixo ce rjiaBHH 
Ayr yxBpAH. 

— Ako jcMan, oöeha APyry cxBap, mccxo one, 
mxo ce Ayryje, na npHMep xoahko xoBapa »Hxa;, mccxo 
cyMC HOBan;a, aeroBO oöehaae HHJe jcmcxbo^ nero r^aBna 

OÖBCSHOCX nOA OA^OÄHHM yCAOBOM. 



oÖUMy u TyManefhy jcMCTea. 

JeMa^ He Moate oÖekaxH BHme, ho mxo raaBHH 
AyaHHK Ayryje, hhxh ce oßßeaaxH hoa xcähm ycAOBHMa. 
Me^y XHM Besä BeroBe oÖBesnocxH Moaie 6hxh ja^a oa 
AysHHKOBe; mxo ÖHBa, KaA na npHMep jcMaA rapan- 
xyje oÖBesHOcx KaKBor MjiaAOjiexHHKa : aeroBa je o6- 
BesHocx BpeAeta, a Mei^y xhm MAaAO^exHHKOBa, Moate 
ce saxxeBaxH^ aä ce ynnmxH. 
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BHmaK H^H ja^a Besä oÖBesHOCTH jeM^eBe ii^eHii 
ce^ no 

KOMiHUHUy Ha upHMep, RKO Ay^tHüK Ayryjc 5Ö, a 
jöMaii, oöeha 70; 

epeMenyj aKo ce jeMa^ oÖBeaie Aa n^axH o^Ma 
H^H CKopHJe, a oÖBesHOCT je AyatHHKOßa tbk nocjie h3- 
BecHor poKa; 

MecTy, aKO ce jeMau, oöeba a"^ n^axe h^h HSBpniH 
y KaKBOM Mccxy Maae yro^HHJeM 04 OHora, KOJe je 
OBHaqeno y rjaBHOJ oÖbcshocth; 

ycjioey u umuHy^ aKO jeMaq; oöefea Aße cTBapn 

BeSHBHO (KOHJyHKTHBHO), KOJe je Aya^HHK ajlTepHaTHBHO 

AyroBao. h t. 4. 

— Ako ce jenan; leaie hjih na BHme oÖBesao, to 
ce BeroBa oÖBesHOCT HMa CBecTH na npaBH o6hm Ay»- 
HHKOBe oÖBesHOCTH. Mel)y thm, aKO je FwinaK yc^OBAen 
Kao KoaueHu ycjiooy h ^OKaate ce, Aa je xaKBa ÖHJia Ha- 
Mepa yroBopana, oh te Aa BpeAH. Ha npHMep : ja jcm- 
^HM, Aa fee BaM IlaBAe OApaAHTH 10 HaAHH^a; aKo to 
He yiHHH, ja ce oÖBeayjeM^ a^ ^y hx OApaAHTH, u jom 
ABe OA03ro y HMe Kaane. 

— JeMCTBo Moate 6hth no oÖHMy Maae oa r^aB- 
Hor Ayra. CBe saBHcn oa yroBopa. KaA je jeMciBO laKO 
yroBopoM orpaHH^eHO oho ce ne Moaie painapHBaiH. 
Ako je jenan; cano Hspe^HO Kasao Aa rapanxyje 3a 
KauHTa^i, — oh He oAroBapa h sa HHiepec. 

Met^y THM, aKO je je jeMCTBO qacTO h npocTO, 6e3 
HKaKBor orpaHHHeH>a, Kao KaA 6h jenai^ Kasao Aa ra- 
paHTyje 3a Ayr hah 3a Aya^HHKa, OHAa ce ysHMa, Aa 
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o^roBapa sa HHiepec h cBe cnope^He oÖBesHocT«, nao 
npHpoAHa CAe^cTBa Tora Ayra. 



Äuiifüj Koja Mozy 6utu jeMi^u. 

CBaBH jenait; 6aj>a ^a je rpa^ascKU caocoÖaHj jep 
HHaqe &eroBa oösesa sa noBepaoi^a öniie u^ydopea. H 
laKo noBep^Jian; Moa;e oa^eth 3a jeMi^e : M^a^o^eTEHKe 
H y onniTe cBa secnocoÖEa ^Eii^a. 

Hoc^e Tora, jenai^ Tpeßa Aa je AoÖpoz cxrifhaj t. 
j. Aa Moae sa CBrypBO bbmbpbth obo, bito je Boee- 
pBoi^y jeMCTBOBao. — IIIto ce tb^c necTa CTaBOBaaa 
jeMHCBor, BBAB 6p. 92 b b^. y obom A^Jiy. 

— Abo 6b jeMai^ npa yroBopy 6bo Aoöpor cTaH>a, 
a AO^EBje 6b ca CTaaeM nocpayo bab nponao, Ay^- 
BEK Bajba Aa A^A^ noBepaoi^y Apyror je^ma b^b Aony- 
Ey Ba^ory. 



niTO ce TBqe *opMe yroBopa o jeMCTBy, saBOBOAa- 
Bai^ BBJe EBBiTa ocoÖeBO BapeABO. Hnajy AÄKAe, Aa ce 
npBMesy o6BiTa sape^e&a rpa^. spaBa. 



y KopBCT jeMa^a cTBopeaa cy TpB Bsyseiia, no- 
BsaTa EOA BMeEOM 6^aroAejaB»a. Hajspe AO^asB 

1^ BAazo^ejüThe AucKycuje, 

OöBeBBOCT jeMqeBa BBMeAa a» je ycAOBBa, noqeM 
OS oAFOBapa Ten OEAa, aKO rjiaBEB Ay^HBK se MOse 
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AdL n^axH. Upe CBeM tom, noBepa^ai^ ce moäc o6paTHTfl 
HenocpeAHo Ba caMor jeni^a; cano uito ra OBaj MOse 
ynyxHTH, 4a r^e^a, aKO je Moryte, asl ce najnpe h3 
4y:RHHR0Ba UMa&a HaMopH. 

— Oßa OAÖpaHa hah Hsyseke, HMa sa uejb, ne a» 
yHHDiTH TpajKÖHHy noBepHOHCBy, Hero caMO ab. je OAAOsm. 
Oho je nosHaio y npaBy noA HMeHOM: usyaeKe Aucnycuje. 

Bhao je HerroanaTO y ciapoM paMC. npaßy. JycTH- 
HHJan I a je saßeo, na je ^oi^HHJe h y HOBHJa saKono- 
4aBCTBa npeiuAO. 

A saBCAeHO je c Tora, mio o^roBapa upupoAu ca- 
Mor jeMCTBa, npH Kone je jeMa^ oÖBesan, aBO oaBHH 
AyatHHK He n^aTe. Ochm xora, xo Hsyseiie saK^aaa y 
HeKOAHKO jeMi^a, Kao JiHi;e, Koje ApyroMe ^ehh yc^yry 

H AOÖpOHHHCXBO. 

— JeMai^, KOJH xote ^a ce obhm HsysefeeM KopH- 
cxH, Bajba fifii. ce na a o^Ma y noHexKy napHHi^e nosoBe, 
— H 6ap A» 03HaqH noBepnoiyr AyaHHKOBa AOÖpa, aKO 
Hx OBaj HMa (6p. 113). 

— He Mory ce noBHBaxH na ÖjiaroAejaae AHCEy- 
ceje OHH jeMn;H, kojh cy ce upe^yrno xor Hsyseta oa- 
peKAH, oÖBeaaB ce co^HAapno ca caMHM Ay^HHKOM; 
AaAe OHH, KOJH cy ra ce HspeHHO OApeK^H. Ha no- 
CAexKy, (no hoehm- npaBHHi^HMa) ohh jcmi^h, KOJe je 
Ay»HHK Mopao AaxH no napeAÖH cyAa (cyACKH jcmi^h). 

3^ EjiaiOAejiafhe uoAeM. 

To je Hsysete, kojhm ce jcAaH cajenai^ Moae no- 
c^y^QXH npoxHB HOBopHoi^a, KaA OBaj oa ifcera ^eo 
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Ayr ysxpajKH, aä ra npHEy^H , asl xpaa&ÖHHy noAe^H, 
H AÄOA cBaKorjeMi^a caMO aeroB ^eo y Ayry saxTesa. 

^a ce je^an cajeMa^ obhm HsyseteM nocjiyaiHTH 
Moate, HyatHH cy obh ycJiOBH : V Mopa hx 6hth BHine 
npaBHx cajeMai^a. Ochm Tora, Tpeöa ab, cy ce hctom 
noBepnoi^y, sÖor ncTor Ay^^HHKa, 3a hcth r^aBHH 4yr 
oÖBesa^H. 2® Ba^a, 4a cy ce cbh caje3mH na i^eo Ayr, 
a He caMO na jeAan aoo y Ayry oÖBesa^H. 3" Tpeöa 
Aa cy ce nynonpaBHO, Kao cnocoöna AH^a oÖBesa^H; 
H 4? ocTa^H cajeM^H Ba^a ab- cy y CTaay Aa n^aie 
ÄHxoBe A^JiOBe. IIpH oi^eHH CTaaa Ba^a HMaxü y BHAy 
He caMO ciaae cajcMi^a, nero h aeroBor ^a-jeM^a. 

H TaKO noACjie He moäc 6hth: 

V H3Mel|y jcMi^a h aeroBa na-jcMi^a. Jep ce je- 
nai^ y OAHOcy na na-jcMi^a cMaipa Kao r^aBHH Ay»HHK. 

2® HBMe^y saceÖHHx jenai^a Bwrae coAHAapHHx ca- 
AyÄHHKa. Ohh cy ncTHna rapaHTOBaJiH sa hcth Ayr^ 
a^H He 3a hctof Ay^HHEa. 

3® HsMC^y jeM^a, eojh je y cTaay Aa njiaTH h 
OHora KOJH HHJe. Ysmhmo neTHpH jCMi^a. Ako cy cbh 
y CTaay Aa njiaTe, OHAa CBaKH oa bhx M0»e saxTe- 
BaTH Aa H^aTH caMO cboj a^o, t. j. HCTBpTHHy. Ako 
AB. cy OA BHX , ^CTBopHite caMO TpojH^a y CTaay Aa 
HJiaTe, OHAa Tpeiinny. Ako je cano jeAan oa h»hx ao- 
6por CTa&a, OHAa hoacjIc Hewa, oh Mopa n^aTHTH i;eo 
Ayr, JcAHOM peqH, y TpenyTKy noAe^e, npesaAyaeHH 
cajejimH He panynajy ce; aHxOBe a^^obc Mopajy Aa 
H^aTe cajcMi^H, kojh cy Ao6por cTaaa. Hoc^e Hspe^iene 
H^H npHMAeHe noAe^ie uiTCTy fce chochth caM nOBcpHjiai^; 
T. j. aKO 6h Aoi;HHJe ko oa cajenai^a nao y npesaAy- 
ÄCHO CTaae, aeroB a^o nefee nacrn na tcoct ocTajiHM 
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cajeM^MMa, nero noBepHOii,y, jep je can kpmb, bito ce 
HHJe MapjbHBMJH aoKasao. 

— y ocTa-aoM, noBepH^ai^, kojh caM CBOjeBOÄHO 
noAeAH CBOJy TpaxÖHHy, ysHMa ce, a» ce oApeKao npasa, 
Aa cBaKor jeMn,a tohh 3a i;eo Ayr. C^eACTBeno, oh ne 
Moate OAycTaxH Aounnje 04 yqne»eHe no^e^ie, Ma ab, je 
Ko OA jeMai^a jom pannje nao y npesaAyateno ciaBbe. 

3^ K/iai04eja9be ycTyuM9ha. 

TaKO HasüBjby hobujh npaBHHi^H 6jiaroAeja£be, no 
KOMe jeMan;.MOÄe npHHyAHiH noBepnoi^a, Kora je h3- 
MHpHO, Aa My ycxynH cBa npaia, Koja je npoTHB Aya- 
HHRa HAH u npoTBB ocxa^Hx cajeMaiia HMaiH Morao. 

Obo he upaBO HMaxa yBCK, KaA AyatHHKa oc-ioöoah 
Ayra Ha CBOJy lüTexy, Övlao a^ Ayr Hcn^axe, hah ra 
yHHinxH ApyrHM KaRBHM HaquHOM : ROMneficai^HJOM, npe- 
HOBOM, — fflxa BHine caMHM oxnymxajeM Ayra, kojh 6h 
noBepHAan, aeiiy jinqno yqHHHO. 

— Heke naK HMaxH obo npaBo: l^ KaA Ha xyaöy 
HAH II03HB noBepHoneB, Hcn^axH Ayr, a npexxoAHO ne 
jaBH AyÄHHKy, xe xaKo onaj y nesHaay waxH no 
Apyra ayx. Y xom c-iy^ajy jenai^ MO^e xpaaiHXH oa 
noBepHOi^a, Aa My BpaxH, mxo je 3a AyatHHKa n^axHO. — 
2^ TaKO Hcxo KaA Hcn^axH noBepHOi;a, a ne jaBH npex- 
xoAHO Ay^HHKy, KOJH 6h MOrao npoxHBCxaBHxa noBe- 
pHOuy KaKBO Hsysehe hah cpexcxBO, ycAeA Kora ce Ayr 
3a yramen HMa CMaxpaxH, hah 6h ce oaöhxh Morao. — 
Ho H xaAa jeMaA MOse xpamnxH oa noBepHOi^a aa ^y 
ßpaxH mxo je 3a Ay^HHKa üAaxHO. 
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— Ho npaBHJiy, jeMa^ hhm HcnAaTtr noBepHon,a, 
Moaece oßpaiHTH npoTHB Ay^HHKa. Ochm, aKO je noee- 
pHOi^a H3MHPH0 npe HCTCKa poKa; OH^a MOpa ^eKaiH 
AOK poK npoi/e. 

— Jenai^ Moate ipasHTH oa AyasHHKa, asl uy Ha 
KHa^H CBe, DITO je 3a aera yqHHHO hjIh Hcn^aiHO, A^K^e : 
KanHTaji, HHiepec^ TponiKOBe^ Aanryßy, HaRHa^y inTeTe. 

— JeMai^ ce Moate oßpaTHTH : 1« npoTHBy Ay^HMKa 
aKO je caMO je^an ; 2° npoTHBy CBHJy caAyasHHKa ano 
je 3a CBe anx jeMHHo: npoxHB cBaKor 3a n,eo Ayr 
(Hcn^aTy)^ ano cy co^HAapHO o6Be3aHH 6hah ; 3® npo- 
THBy ociaAHx cajeMai^a, ajiH caMO 3a ^eo, kojh na 
CBaKora na^a, npcTnocTaBAajyhH napaBHO, 4a cy y 
cTaay Aa Hjiaie. Y obom cjiy^ajy, h aKO ynpaÄftaBa 
noBepHOqcBO upaBO^ nnaK Heke moIih cee xpaatHTH Kao 
OBaj, Hero niTo npeocTane npeKO A^^a, kojh na aera 
Eao Ha jeMi^a cnaAa. 

— H npe, Hero mxo jeMan; Hcn^aTH ^OBepHO^a, 
Moate ce oÖpaTHia npoxHBy AyatHHKa : 1** ano je koa cyA* 
TyaieH. OflAa Moate 3BaTH Ay-KHHKa y samTHxy aä ce 
3ajeAH0 Öpane ; 2^ aKO 6h AyannK nao y npe3aAyateH0 
cxaae, h-ih 6h xxeo öeraxn; 3** aKO 6h ce AyatHHK 06- 
Be3ao, AB. ra nocjie H3BecHor BpeneHa ocjio6oah jencxBa; 
4® qHM ce Ayr MO»e saxxcBaxn, no ncxcKy poKa na 
npHMep; h na noc^exKy 5® y c^yqajy § 840 rp. 3aK. 
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upecTanny jeMCTea, 



JeMCTBO Kao cnopeAHa oÖBesHocT, npecTate KaA 
H FjiaBHa. JeMai]( ce ^aKJie Mome nosHBaiQ h ropuctete 
CBHMa HaHHHHMa, ycAeA rojhx r^aBHa oÖBesHocx npe- 
ciaje. OcHM OHHX yspoKa, kojh cy jih^hh caMO Ay»- 
HHKy, Kao niTo je Maa^oAeTcxBo. 

OcHM Tora : aKo ^OBepHAa^ aa^ory na inieTy jeM^a 
HcnycTH : § 836 rp. saK. 

Ako na HMe Hcn^aie Ayra, Apyry ciBap hphmh: 
datio in soliUum. 

KOH^ySHJOM E T. A. 

— A,KO noBepBjiaq; npo^yatE poK Ay»HHKy> jeMa^ 
ce He ocJLoöol^aBa; nero MOse saxieBaTE^ '^a H>eroBO 
jeMCTBO npecTane. 
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